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I. INTRODUCTION 

Complainant submits this Brief in response to the Procedural Order entered by Chief 

4dministrative Law Judge Farmer on November 2, 2004. It will first provide a general factual 

ntroduction to assist the Commission in placing the subsequent legal arguments into context, then take 

:ach of the legal issues raised in the November 2,2004 Order in turn. In sum, it will demonstrate that 

whether the Commission relies upon its own Rules, Ariz. R. Civ. P. 23(4)(A), its Constitutional 

nandate under Article XV, Section Ill of the Arizona Constitution, or upon its inherent Constitutional 

md statutory powers, the Commission can determine whether, as a class, APS customers have been 

mproperly charged for electricity and can require APS to correct any improper charges. 

11. FACTUAL BACKGROUND 

Complainant brought this Complaint against Arizona Public Service Company (“APS”), 

:hallenging APS’ computer-dnven, system-wide use of unlawhl estimating procedures. 
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The record in this case establishes that APS has acted with blatant disregard for the Commission 

and its supervisory authority over all charges for consumption of electricity in this state and its own 

position as a public service company whose activities are governed by specific statutes and regulations. 

Instead, APS has systematically overcharged its customers for electricity by failing to follow legally 

required practices and procedures regarding meter reading, estimating and billing, and made itself 

mswerable to nobody but itself in setting procedures for estimating demand meters and charging its 

xstomers. 

The record is undisputed in this case that Defendant has used unlawful and unapproved 

xocedures in estimating demand meters. Prior to 1998, Defendant could not automatically estimate 

lemand on its computer system, so billing clerks manually estimated demand using a variety of 

nethodologies. The estimating procedures Defendant has used and the charges it has made to demand 

xstomers since it began generating computer-driven estimates of demand in 1998 are uniform, contrary 

.o the law, unapproved by the Commission, and actually created ad hoc by APS employees. Further, 

n the case of the first bill after an estimate or series of estimates, the bill fails to disclose that 

lemand portion of the bill is an estimate at all, although Defendant has admitted that that is what the 

iemand “reading” really is. 

Defendant concedes that it has a single computer system that applies uniform estimating and 

iilling procedures to its customers. Because all estimated bills are rendered using the same system, 

hese uniform billing practices are either lawful or they are not as to every APS demand meter customer 

Mho has had his or her bill estimated. 

Defendant’s estimating procedures are programmed into a computer, and hence they are applied 

miformly. The Commission can look at them; place them side-by-side with the governing laws and 

*egulations; and determine whether they comply, as to every APS customer with a demand meter. 

111. STATEMENT OF FACTS 

APS Estimates Demand and Renders Bills Using Unapproved and Unlawful Procedures 

As apublic service company, APS is required, by law, to seek approval of its rates, charges, and 

:stimating procedures by the Commission. See. A.R.S. 3 40-365. Also, any change in any rate, charge 

)r service by APS is subject to a hearing and approval by the Commission. See. A.R.S. 0 40-361, et 
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req. In principal, this regulatory scheme should result in charges that are the product of uniform, fair, 

and governmentally and publicly approved standards. However, while APS has implemented a uniform 

mechanism for billing its customers, the record in this case reveals that APS has, to the extent possible 

without getting caught, taken the role of fashioning its charges on estimated demand readings upon 

itself.’ This is true notwithstanding a robust regulatory scheme that dictates, with great specificity, 

stringent rules relating to estimating meter reads and rendering bills based upon those estimates. 

Arizona Administrative Code R14-2-2 1 02, governing electrical utilities, provides: 

A. Frequency and estimated bills 

1. Unless otherwise approved by the Commission, the utility or billing 
entity shall render a bill for each billing period to every customer in 
accordance with its applicable rate schedule and may offer billing 
options for the services rendered. Meter Readings shall be scheduled for 
periods of not less than 25 days Or more than 35 days without customer 
authorization. If the Utility or Meter Reading Service Provider changes 
a meter reading route or schedule resulting in a significant a alteration 
of billing cycles, notice shall be given to the affected customers. 

Each billing statement rendered by the utility or billing entity shall be 
computed on the actual usage during the billing cycle. If the utility or 
Meter Reading Service Provider is unable to obtain an actual reading, 
the utility or billing entity may estimate the consumption for the billing 
period giving consideration to the following factors where applicable: 

2. 

a. 

b. 

Estimated bills will be issued onlvunder the following conditions unless 
otherwise approved by the Commission: 

The customer’s usage during the same month 
of the previous year. 
The amount of usage during the preceding month. 

3. 

’ In anticipation of mandatory reporting to the ACC, APS employees have expressed their concern 
:garding APS’ unapproved estimating practices: “I’m concerned that [the ACC] will order us to share the 
:st of our #’s around estimated reads.” See. APS01651, Exhibit 18. In addition, APS employees have 
imitted that during the class period, apart from estimates that were “beyond APS control, there are a 
gnificant amount of estimates that were created by APS.” Id. 

’The history of Regulation R14-2-210 is as follows: 
.dopted effective March 2,1982 (Supp. 82-2). Amended by an emergency action effective August 10,1998, 
ursuant to A.R.S. 9 41-1026, in effect for a maximum of 180 days (Supp. 98-3). Emergency amendment 
:placed by exempt permanent amendment effective December 3 1,1998 (Supp. 98-4). Amended by exempt 
ilemaking at 5 A.A.R. 3933, effective September 24, 1999 (Supp. 99-3). See A.A.C. R14-2-210 (2004). 
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5. 

6. 

a. 

b. 

C. 

d. 

e. 

When extreme weather conditions, emer encies, or 

Failure of a customer who reads his own meter to deliver his 
meter reading to the utility or Meter Reading Service provider in 
accordance with the requirements of the utility or Meter Reader 
Service Provider billing cycle. 
Provider is unable to obtain access to the customer’s premises 
for the purpose of reading the meter, or in situations where the 
customer makes it unnecessarily difficult to gain access to the 
meter, that is, locked gates, blocked meters, vicious or dangerous 
animals. If the utility or Meter Reader Service Provider is 
unable to obtain an actual reading for these reasons, it shall 
undertake reasonable alternative to obtain a customer reading of 
the meter. 
Due to customer equipment failure, a 1 -month estimation will be 
allowed. Failure to remedy the customer equipment condition 
will result in penalties for Meter Service Providers as imposed 
by the Commission. 
To facilitate timely billing for customers using load profiles. 

work stoppages prevent actual meter rea t* ings. 

After the 3rd consecutive month of estimating the customer’s bill due to 
lack of meter access, the utility or Meter Reading Service Provider will 
attempt to secure an accurate reading of the meter. Failure on the part 
of the customer to comply with a reasonable request for meter access 
may lead to discontinuance fo service. 

A utility or billing entity may not render a bill based on estimated usane 
- if; 
a. The estimating procedures employed by the utilitv or billing 
entitv have not been aproved by the Commission. 
b. The billing would be the customer’s lst or final 

bill for service. 
c. The customer is a direct-access customer requiring load data. 
d. The utility can obtain customer-supplied meter 

readings to determine usage. 

When a utilit or billing entity renders an estimated bill in accordance 

a. Maintain accurate records for the reasons therefor and efforts 
made to secure an actual reading; 

b. Clearly and consDicuously indicate that it is an estimated bill and 
note the reason for its estimation. 

with these ru r es it shall: 

:emphasis added). 

Further, under A.R.S. 5 40-365 and A.R.S. 9 40-367, all “charges” for electricity are subject to 

Zommission review and approval, as are any changes to any charge for electricity. A.R.S. 9 40-367(A). 

APS has utilized only two systems to estimate bills throughout the proposed class period. The 

tirst system was in place until September 1998. Under this billing system, when a demand read was 

4 



I 5 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

~ 23 

24 I 

25 

26 

j 27 

I 28 

unavailable, the demand calculation was produced using various unapproved  method^.^ See Exhibit 

19. In 1998, APS implemented a new computer billing and estimating system, which APS employees 

refer to as the “Customer Information System,” or “CIS.” Smith Depo. at p. 24. (See, Exhibits 15,20). 

This system replaced the older computerized billing system, which had been used to generate bills for 

all APS customers prior to the implementation of the new CIS in September 1998. It is uncontroverted 

that the new CIS was used to automatically generate estimates for all demand customer accounts from 

the date of its implementation. The procedures used to automatically generate these estimates and to 

render estimated demand bills were, however, created ad hoc, without any Commission involvement, 

solely by APS personnel. 

Thus, APS’s conduct with respect to demand meters demonstrates an extraordinary disregard 

For the regulations governing estimating procedures. As described above, any estimated charge must, 

mder R14-2-210, be based upon the factors stated in Section 2(a) and 2(b): the customer’s usage in the 

same month of the previous year, and the usage during the previous month. The restriction could not 

)e clearer, and self-evidently any variation from it or from any previously approved procedure would 

-equire the approval of the Commission under R14-2-210-5 and A.R.S. 9 40-367. 

The practice under the “old‘’ billing system for estimating demand meters was summarized in 

i memo dated November 30,2000 from Janet Smith to Cynthia Janka, another APS employee: 

“I met with Lori and her group yesterday to discuss some estimating issues. One of the 
items raised was how to properly estimate a demand. After some discussion we arrived 
at what is the best method, so this is a heads up to you in case you are ever asked by the 
Commission. As you know the old system did not estimate demands. The billing 
consultants and associates used various methods to estimate demands when needed (it 
varied depending upon the person doing the estimating, not the situation).” 

+om this bizarre arrangement, APS, in September 1998, changed its computer system to allow it to 

iutomatically estimate demand for APS’ demand customers where no actual demand reading had been 

APS has argued that the Commissions’ decision in the Ciccone case in December 1996 tacitly 
pproved its then existing estimating procedures. Assuming, arguendo, that that is true, and that approval 
an be so indirectly construed, that does not excuse or explain the two revisions to the estimation procedures 
)r demand meters described below, which followed the Ciccone “approval”and completely changed the way 
emand was estimated. 
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taken. (Exhibit 19). 

As Ms. Smith describes in her memo, she and her colleagues “decided” to program in a series 

3f percentage “load factors” that would be determined by meter type. There was no mention of the 

Section 2(a) and 2(b) factors, and APS, through Ms. Smith, created the formulae and procedures 

uound, rather than through, Commission approval. The only approval of the procedure was provided 

3y “Jana and Cynthia” in a memo dated December 4,2000, that apparently approves the use of the 

‘Smith formula” for all demand estimates. Thus, the demand estimating formula and procedure were 

xeated solely by APS and approved solely by APS. (Exhibit 22). 

Incredibly, on June 19, 2002, Smith wrote a memo instructing the technical staff at APS to 

:hange the load factors used to generate an estimated demand bill by changing the percentage load 

Factors to be used from those she had initially set. See. Exhibit 21. Again, these changes were made 

without any Commission involvement. The net result of the change in formula in 2002 was to increase 

he amounts billed as estimates on demand meters by unilaterally changing the “load factors” used in 

he formula: in effect, a rate increase. (See, Affidavit of Dr. Mark S. Shirilau, Exhibit 14). In neither 

nstance was there anyjustification for or Commission approval of the formulae used or the differential 

reatment of different meter types. 

Both versions of the “Smith formula” were created ad hoc, internally, by APS. Indeed, in a 

ater memo, Smith describes having created the initial procedure in “20 minutes” (See Smith E-mail, 

Zxhibit 21). Thus, since September 1998, Defendant has been regularly estimating demand under two 

lifferent procedures, neither of which has been approved by the Commission, in direct violation of the 

aw. 

The mis-estimation of demand is particularly egregious because of the doubtful accuracy and 

ion-accountability of the entire process. As all of Defendant’s witnesses who have testified in the 

Maricopa County Superior Court case have agreed, estimated demand cannot be recaptured, because 

iemand is only accurate in the month after a demand meter is “reset”. Thus a meter read afier three 

nonths of estimating will record the highest demand at anv point in the previous three months. Further, 

when the meter is finally read, because there is no way to know when the highest demand occurred, the 

ictual reading is just an estimate. A meter finally read in October will be billed as if the demand had 
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reached the point shown in October, when that point may have been reached in August and far exceed 

mything actually reached in October. Thus, with respect to all demand meters, the first actual reading 

after an estimated month is itself an estimate for that month, although APS represents it as actual 

iemand for that month. As noted above, this is directly contrary to R14-2-210-6 which requires 

Sisclosure of all estimates. Crucially, however, because the true demand in the estimated months 

:annot be recaptured or reconciled in the way that consumption can, the estimated bill is &bill on a 

Semand meter. Thus any change in the demand formula will directly impact the charge for electricity 

for the month estimated that is ultimately paid by the customer. 

Despite the fact that they represent charges for electricity, Defendant’s estimating procedures 

lave been and remain an ad hoc, unapproved, misrepresented, self-created hodge-podge. That said, it 

s indisputable that the whole procedure, with its succeeding self-created changes has been reduced to 

i computer-driven, uniform estimating and billing system using the “Smith formula” for estimating 

iemand. Whether it is lawfbl is a simple, common question resolved by analysis of the statutes and 

.egulations applied to APS’s conduct and procedures, not individual facts. 

What actually occurred is summarized in the affidavit ofplaintiffs’ expert, Dr. Mark S. Shirilau, 

’.E. See, Exhibit 14. In short, Defendant formerly used the particular customer’s prior history to 

stimate demand. In 1999, because it was easier for APS, it decided, without Commission approval, 

o change the load factors in its estimating formula to a generic percentage number arbitrarily assigned 

o different meter types, rather than the customer by customer estimates based upon account history it 

)reviously used and claims was approved by the Commission in Ciccone. As paragraph 7 of Dr. 

Shirilau’s Affidavit makes clear, this change completely altered the outcome of every charge rendered 

)ased upon a demand estimate. 

In 2002 APS lowered the percentage demand factor without Commission approval. As Dr. 

Shirilau points out, this gave APS a revenue increase, and customers higher estimated bills, all without 

Segard to A.R.S. 3 40-367(A). (Affidavit of Dr. Shirilau, 79.) 

Obviously, Plaintiffs assert that the trail of exhibits and Ms. Smith’s own testimony establish 

hat APS has been making up its own rates and procedures in violation of Arizona law. APS cannot 

iispute what happened, but will argue that a change in the load factor it used to determine demand was 
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not really a change at all, even though it did change charges to customers for electricity. 

The outcome of this Complaint, therefore, turns on whether these were indeed changes, because 

Defendant has never suggested that they were authorized. If they were unauthorized, unapproved 

changes in estimating procedures, they affected every demand meter customer, since as Dr. Shirilau 

points out, they changed, and in the case of the 2002 action, definitely increased, the amount customers 

were charged for electricity. The only non-common issue is how much the changes cost consumers, 

and that is something only APS can and should be required to account for and reimburse. 

IV. THE COMMISSION MAY. IF IT SO CHOOSES, 
PROCEED UNDER ARIZ. R. CIV. P. 23 

Complainant has brought this Complaint as a class action under Ariz. R. Civ. P. 23. 

Specifically, she asserts that the issue ofwhether APS has unlawfully charged customers using unlawful 

md unapproved estimating procedures should be certified under Rule 23(c)(4)(A) which provides that: 

A. an action may be brought or maintained as a class action with respect to 
particular issues. 

In this Complaint, Complainant asserts that, regardless of the accounting of amounts by which 

ndividual customers were improperly charged and mis-billed by APS, the fact that they were 
mproperly charged and mis-billed is subject to common proof. APS used the same estimating 

xocedure for each estimated demand bill during the class period. This commonly-used, computer- 

kiven procedure was applied to all of the charges at issue and either is, or is not, lawfbl. 

The Rules of Practice and Procedure of the Commission provide at R-14-3-2 16 that where the 

Rules of Practice and Procedure are silent, the Arizona Rules of Civil Procedure shall govern. As will 

)e described below, whether the Rules of Practice and Procedure expressly provide for class actions 

s not entirely clear. There is no exact equivalent to Rule 23 in the Rules of Practice and Procedure, 

)ut there are numerous references to proceedings involving “classes” of consumers. R14-3- 104C; R14- 

3-105C. As described below, it is Complainant’s position that whether by operation of its inherent 

3ower to regulate and provide remedies, or by operation of its Rules, the Commission may reach factual 

md legal conclusions and fashion appropriate classhystemwide remedies. Complainant simply asserts 

.hat even if that is not the case, R-14-3-216’s express application of the Arizona Rules of Civil 
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Procedure, including Rule 23, gives the Commission, even in the absence of other clear authority, 

Eomplete authority to make classwide determinations. 

V. THE COMPLAINT MEETS THE REQUIREMENTS OF ARIZ. R. CIV. P. 23(cM4MA), 
WHICH IS CONSISTENT WITH THE SUPERIOR COURT’S PRIOR ORDER 

In her Complaint to the Commission, Complainant moved to certifL a class consisting of “all 

:went and former residential and business APS customers in Arizona who, since January 1,1999, have 

3een, or in the future will be, subject to improper estimation and billing procedures on demand meters 

lot approved by the [ACC]”. Complaint at 7 1. The prayer for relief includes injunctive, declaratory 

md accounting causes of action. Liability under each of the causes pled will turn upon just two 

questions: whether A P S  has charged its customers using estimating procedures not approved by the 

Zommission, and if it has, whether that is a violation of Arizona law. One question is factual; the other, 

Iddresses the legal issues raised by the factual finding. 

h z .  R. Civ. P. 23(c)(4)(A) gives the judicial officer considering certification the option to 

:ertifj less than all of the questions to be answered to fully resolve the litigation. “[Aln action may be 

xought or maintained as a class action with respect to particular issues.” Ariz. R. Civ. P. 23(c)(4)(A). 

[n this case, it can certainly be maintained as a class action as to the “liability” questions described 

ibove and as to the consequent equitable and injunctive relief should APS’s existing estimating 

xocedures be found to be unlawful. Complainant has asserted, before the Maricopa County Superior 

c’ourt and the Commission, that upon determination that the estimated charges since January 1, 1999 

were billed and collected under an unlawful procedure, a separate accounting of the financial loss to 

mtomers would be necessary. That does not, however, alter the fact that whether the charges actually 

were unlawful turns upon common facts and legal issues. 

Under controlling Rule 23 authorities, variations in damage calculation do not defeat 

;ertification, as Complainant pointed out to the Superior Court. Indeed, Godbey v. Roosevelt School 

District No. 66 of Maricopa County, 13 1 Ariz. 13,638 P.2d 235,240 (1981), appears to be on all fours 

with the Rule 23 issues before the Superior Court. Whde the Superior Court did not agree, it conceded 

hat the damage issues were the only issues that were individual. That being the case, and APS having 

nade no other challenge to class certification, the elimination of damages from Rule 23 consideration, 
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and limitation of the class issues to liability issues under Rule 23 (c)(4)(A), leaves the Superior Court’s 

opinion to stand in this forum, while still mandating certification. 

“If the Court assumes that the Plaintiff prevails on that portion of the action wherein the 
class acts as a private attorney and the acts of the Defendant are found to be unlawhl 
that Court must then turn to a determination of the damage for the individual Plaintiff 
members of the class, and it is here that the class runs into insurmountable problems.” 

Judge Albrecht Ruling, May 26,2004. While the Superior Court’s analysis is arguably dead wrong on 

:he law, it does narrow the focus of certification for the Commission and allow it to certify the issue 

3f the lawfulness of the conduct under Rule 23(c)(4)(A), while reserving the issues ofremedies for later 

individual damage resolution or an equitable accounting. The Commission can, therefore, proceed 

mder Rule 23(c)(4)(A) as to the issues that the Superior Court had no concerns regarding, while leaving 

:he issues the Superior Court did have concerns about for resolution outside Rule 23. In short, as long 

%s only the issue of the lawfulness of the estimating procedures is certified, there is no conflict or 

3otential conflict with the Superior Court. 

VI. THE COMMISSION ALSO HAS THE AUTHORITY TO MAKE A 
FINDING AS TO THE SUBSTANTIVE VIOLATION AND THEN 

ORDER APS TO MAKE APPROPRIATE RESTITUTION 

The evidence is virtually undisputed that Defendant has been systematically sending out 

xtimated electricity bills that represent as “Amount Due” sums that are the product of an estimating 

xocedure that it has unilaterally adopted, and then changed to its own benefit, without the approval of 

ts estimating procedures by the Commission mandated by Arizona Administrative Code R-14-2-2 10-5 

md A.R.S. $ 40-365 and $40-367. 

That the procedures used by APS to estimate demand meters have not been approved by the 

4CC can hardly be doubted, which, in turn, means that claims of “Amount Due” that are not due at all, 

ire clearly improper. 

As described above, the bills rendered by APS using the internally-created, unapproved 

xocedures are called “estimated” bills, but in reality, because demand cannot be recaptured, recreated 

ir reconciled with subsequent demand readings, any reconciliation that is attempted can only reconcile 

o the estimated outcome, not to actual demand, and in multiple estimating months cannot be reconciled 

it all. This essentiallv makes the amount paid under an estimating formula the amount charged and 
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paid for that month. The formula controls the charge for electricity; and unlike non-demand readings, 

it cannot be recaptured or reconciled. In short, the estimate becomes the charge; a charge which has 

not been reached using any procedure approved by the Commission. Article 15, Section 3 of the 

Arizona Constitution provides unambiguously that: 

The Corporation Commission shall have full power to, and shall, prescribe just and 
reasonable classifications to be used and iust and reasonable rates and charges to be 
made and collected, by Dublic service comorations within the State for service rendered 
therein. and make reasonable rules, regulations, and orders. bv which such corporations 
shall be governed in the transaction of business within the State, and may prescribe the 
forms of-contracts and the systems of keeping accounts to be used bv such corporations 
in transacting; such business, and make andenforce reasonable rules, regulations and 
orders for the convenience, comfort, and safety, and the preservation of the health, of 
the employees and patrons of such corporations ... 

:Emphasis added). 

This broad authority is plainly not limited to formal rate-making and nothing else. The term 

‘rates and charges to be made and collected” clearly encompasses all forms of charge to the consumer 

For “services rendered”. The Constitution further grants the ACC power to make reasonable “rules, 

-egulations and orders” in support of its authority cited above. It is hard to see how R14-2-2 10, which 

-equires Commission approval of procedures that result in the issuance of charges and bills that are paid 

3y consumers does not fall squarely within the language of Article 15, Section 3 that authorizes the 

4CC to act legislatively to make rules and regulations in support of its mandate to prescribe charges. 

The language of the Constitution also grants the Commission “full power to ... make ... orders by 

which such corporations shall be governed in the transaction ofbusiness within the state...”. Const. Art. 

KV, 5 3. Hence, the Commission may use its plenary powers to make whatever order it feels is 

iecessary to govern APS’s conduct, including ordering a full accounting of improperly collected 

;harges for electricity. The Constitution gives the Commission plenary powers to both approve charges 

nade for electricity and to issue orders in support of that power, as does A.R.S. 5 40-367. A.A.C. 5 
Tl4-2-210 is an example of the exercise of this power. It, like A.R.S. 0 40-365 and 5 40-367, requires 

ipproval of the charges to be made and collected by a public service corporation when there is no 

ivailable meter reading, and approval of any changes in how those charges are reached. Since the 

Clommission plainly has the power to approve charges and order relief when a reading available, why 

would it have any less power over charges and orders for relief when no reading is available? 
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Obviously, the Commission’s power does not turn upon the action or inaction of a meter reader. 

Thus, the Commission certainly may exercise its statutory and constitutional jurisdiction to hear 

this dispute, and issue orders regarding appropriate relief, or it may use its Rules and Ariz. R. Civ. P. 

23 to achieve the same result. 

VII. BECAUSE THEY WERE ADMITTEDLY NEVER APPROVED, UNDER 
A.A.C. 6 R14-2-210 OR A.R.S. 6 40-367, THE ESTIMATING PROCEDURES 

IN USE ARE IMPROPER AS A MATTER OF LAW 

It is Complainant’s position that any estimating procedure used to create a charge that results 

n a utility bill to an Arizona consumer by APS is unlawful if it is a charge that could not be billed under 

4.A.C. $ R14-2-210, or is not subject to A.R.S. $ 40-365 and $ 40-367. Regardless of whether the 

xocedure used might subsequently obtain Commission approval, the charges made without approval 

ire unlawful by operation of the Regulation. Arizona Administrative Code $ R14-2-2 10-5 could not 

>e clearer: 

A utility or billing entity may not render a bill based on estimated usage if: 
a. The estimating procedures employed by the utility or billing entity have not been 

approved by the Commission. 

Thus, the “reasonableness”, “appropriateness” and “compliance” of the procedures all turn upon 

he issue of whether A.A.C. $ R14-2-210 has been followed. An unapproved procedure, or one that 

ioes not follow the elements of A.A.C. $ R14-2-210-2 is per se unreasonable, inappropriate and non- 

;ompliant because it is in breach of the controlling Regulation. That it might subsequently be found 

o comply with A.R.S. $40-361 when presented for approval going forward is irrelevant if the charge 

ias not been subject to proper approval to date. A subsequent approval of the procedure cannot repair 

he breach. Arizona Administrative Code $ R14-2-210-5 mandates that the utility may not render a bill 

lased upon an unapproved estimating system, “reasonable”, “appropriate” or not. The legal standard 

o be applied is one involving basic statutory construction rules. Was a bill using estimating procedures 

-endered? If so, were the estimating procedures approved? If the answer to the first question is “yes”, 

i s  it obviously is here, the only question under A.A.C. $ R14-2-210(2) is whether it was “approved by 

he Commission”. Hence, the only standard that is material in ths  case is whether the conduct engaged 

n was or was not compliant with the estimating regulations. APS cannot get a free pass on statutory 

ipproval compliance by arguing expost facto that its unlawful acts are “reasonable”. 
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VIII. PENDING A DETERMINATION UNDER ARIZ. R. CIV. P. 23. 
THE COMMISSION’S NORMAL NOTICE OF A COMPLAINT 

AND HEARING IS APPROPRIATE 

Rule 23, whether it is the federal or Arizona version, requires the best notice practicable upon 

certification of a claw4 Until the class is certified, however, the kind of extensive notice envisioned 

by Rule 23 is premature. Until a class is certified, this case should be treated as a Complaint before the 

Commission, subject to its normal notice procedures. 

Arizona Administrative Code R14-3-109(B) gives the Commission broad discretion to publish 

iotice of the hearing in the form it desires in this case or any particular proceeding. This Complaint 

s a matter of significant concern to APS customers, and their participation and comments should be 

mcouraged . 
Complainant would suggest a conspicuous posting on the Commission website and formal 

mblication of a small, but conspicuous, notice in local newspapers. As described in footnote 4 above, 

t may also be feasible and inexpensive to require APS to circulate notice to demand meter customer 

n monthly billings. 

VIX. CONCLUSION 

The foregoing addresses the issues raised in the November 2,2004 Procedural Order. As it 

lemonstrates, it is well past time to decide, once and for all, whether APS’s computer-driven, 

iutomated demand estimates should have been subject to Commission approval when adopted, and the 

:onsequences to APS for making charges for electricity to consumers outside the constitutional, 

;tatutory and regulatory control of the Commission. 

Respectfully submitted, 

]ATE: November 23,2004 

REED P.L.L.P. 
14646 N. Kierland Boulevard, Suite 145 
Scottsdale, AZ 85254 

(480) 348-641 5 Facsimile 
(480) 348-6400 

In this instance, should it become an issue, written notice included with the monthly APS bill and 
osted on APS “electronic pay” website would be appropriate. 
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David A. Rubin 
LAW OFFICES OF DAVID A. RUBIN 
3550 N. Central Avenue, Suite 1201 
Phoenix, AZ 85012-21 11 

(602) 734-2345 Facsimile 

Jeffrey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, AZ 85012-21 11 

(602) 235-9223 Facsimile 

Attorneys for Complainant 
AVIS READ and the Class 

(602) 235-9525 

(602) 235-9555 
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The ORIGINAL and FIFTEEN (1 5) copies 
of the foregoing were filed by hand delivery 
this 23rd day of November 2004, with: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, AZ 85007-2996 

Copies of the foregoing were served by mailed 
this 23rd day of November 2004, to: 

William J. Maledon 
Debra A. Hill 
OSBORN MALEDON 
2929 N. Central Avenue, Suite 2100 
Phoenix, Arizona 85012 
Attorneys for Respondent Arizona Public Service Company 

Thomas L. Mumaw 
PINNACLE WEST CAPITAL CORP. 
Law Department 
P.O. Box 53999 MS 8695 
Phoenix, AZ 85004-3999 
Attorney for Respondent Arizona Public Service Company 

Janet F. Wagner 
Jason D. Gellman 
Diane Targovnik 
Attorneys, Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 
Attorneys for Arizona Corporation Commission Staff 

David A. Rubin 
LAW OFFICES OF DAVID A. RUBIN 
3550 N. Central Avenue, Suite 1201 
Phoenix, AZ 85012-21 11 
Attorneys for Complainant Avis Read and the Class 

Jeffrey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, AZ 85012-21 11 
Attorneys for Complainant Avis Read and the Class 
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IN AND FOR THE COUNTY OF MARICOPA 

AVIS READ; and, NO: CV 2002-010760 
PAUL SCHAEFFER and LINDA SCNAEFFER, 
husband and wife; on Behalf of Themselves and 
All Others Similarly Situated, . CLASS ACTION COMPLAINT FOR: 

FIRST AMENDED 

Plaintiffs, ' 1. Consumer Fraud (A.R.S. 0 44-1522, et 
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Barry G. Reed 
ZIMMERMAN REED P.L.L.P. 
14646 N. Kierland Boulevard, Suite 145 
Scottsdale, AZ 85254 

(480) 348-641 5 Facsllr 
AZ Bar No. 020906 

(480) 348-64^^ 

W7.h 

Code R14-2-210; 

4. Breach of Fiduciary Duty; 

6. Breach of Express Warranty; 
7. Violation of A.RS. 0 40-361; 
8. Violation of A.RS. 5 40-367; 
9. Negligence; and, 
10. Negligent Misrepresentation. 

(Assigned to the Honorable 
Rebecca A. Albrecht) 

VS . 2. Violation of Arizona Administrative 

ARIZONA PUBLIC SERVICE COMPANY, 3. Unjust Enrichment; 

Defendant. 5. Breach of Contract; 

Plaintiffs, on behalf of themselves and all other similarly situated, alleges as follows: 

vu I 

5 David A. Rubin 
LAW OFFICES OF D, 

6 3550 N. Central Aveni 
Phoen' 
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10 

11 

Jeffrey M. Prop€ 
LAW OFFICES OF JEFFREY 
3550 N. Central Avent 
Phoenix, AZ 85012-21 li 

AZ Bar No. OO~urr 

602) 235-9555 I I  
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NATURE OF THE ACTION 

1. This is a class action brought against Arizona Public Service Company C‘APS’, or 

the “Company”) on behalf of the Plaintiff and a class consisting of all current and former residential 

and business AJ?S customers in Arizona who have been, or in the future will be, subject to improper 

estimation and billing procedures by APS (the “Class”). 

2. APS has systematically deceived and overcharged Plaintiffs and the class in the sale of 

electricity to them, by systematically failing to follow legally required practices and procedures 

regarding meter reading, estimating and billing; over-estimating electric consumption and demand; and 

by billing estimated demand readings as if they were actual readings of demand for the month being 

billed; and by sending bills to the class that have used estimating procedures not approved by the 

Arizona Corporation Commission as required by law, but arbitrarily invented by APS employees.. 

JURISDICTION AND VENUE 

3. 

4. 

This Court has jurisdiction over this dispute pursuant to A.R.S. 5 12-123. 

VenueisproperunderA.R.S. 3 12-401; A.RS. 8 40-334, etseq.; andpursuant to Owest 

Corporation v. Kellv, 204 Ariz. 25,59 P.3d 789 (2002); review denied, April 22,2003. 

PARTIES 

5. 

6. 

Plaintiff Avis Read (‘Read’’) is a resident of Arizona, and is an APS electric customer. 

Defendant APS was incorporated in Arizona in 1920 and is headquartered at 400 

North Fifth Street, Phoenix, Arizona 85072. It is Arizona’s largest utility, with approximately 827,000 

customers. It provides retail electric service to the entire stat6 of Arizona, with the exception of Tucson 

and about one-half of the Phoenix area. 

GENERAL ALLEGATIONS 

7. APS is Arizona’s largest electric utility. APS is a public service company and is 

regulated and bound by the laws of the State of Arizona. 

8. APS is required to bill its electric customers on a monthly basis.. The total amount of 

electricity consumed, or the number ofkilowatt hours (kwh) used during the billing period, is the initial 

factor in the amount of the bill receded by ApS’s  residential and business customers. Electric meters 

must be read every month ki order to properly assess the number of kilowatt hours consumed by APS’s 
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difference between the meter reading for the prior month and the readmg for the current month, 

. 9: Some of the rate plans offered by APS also take into account when and how much 

energy is used at one time, or “demand.” The demand portion of the bill is a charge based on the 

highest average electricity used in any 60-minute period for residences or 15-minute period for 

businesses during a billing period &e., the average kilowatt (kW) supplied during the 60 or 15-minute 

period of maximum use). This structure is designed to encourage customers to spread out electricity 

usage. For electric customers with a demand component their bill, the electric meter must be read 

every month, because the demand read must be billed as it is read and is not cumulative (unlike the total 

kwh read which measures the total amount of electricity consumed and is cumulative). The meter 

reader must reset the demand read back to zero every month after the meter has been read. Ethe meter 

is not read, and the demand read on the meter is not reset to zero, the actual kW demand for that 

customer during the monthly billing cycle cannot be determined. Regardless of whether the customer 

has a digital meter or a meter with dials, the meter must be reset every month. 

10. In order to accurately assess the electricity consumption (kwh) and the electricity 

demand (kW) (if the customer is on a rate plan with a demand component), electric meters must be read 

and reset every month. If the meters are not read every month, the bill will not reflect actual 

consumption and demand during the monthly billing period, and the amount billed will not be accurate. 

It is impossible to retroactively determine the “demand” component for any month if the meter is not 

read and reset for that month. When a demand meter that has been estimated is finally read, the 

“demand” reading will represent the highest peak demand for the entire period from the time the meter 

was last physicallyread and reset until the time of the next meter read. Likewise, the “demand” reading 

cannot, with any certainty, represent the demand only for the last unread period. Instead, it represents 

the peak demand for the entire period that the meter was not read. Any bill that includes such a reading 

and represents it as anything but an estimate is thus false. 
. .  

11. Those within APS’s service territories are reliant on APS for electricity, a necessary 

service. Moreover, in large part because of APS’s opposition to proposed deregulation of electrical 

service providers in Arizona, Arizonans who fall within APS’s service territories have no choice as to 

3 
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the provider of their electricity. Because most APS customers are ignorant of how electric meters are 

read or how APS calculates the amount of their bills, they depend on APS,  as a fiduciary that owns and 

~ contiols the reading of the meter, to properly bill them for the actual amount of electricity they have 

consumed and demanded. 
I 

12. APS has failed to make the arrangements necessary and required by State law and 

Regulation to read the electric meters of Plaintiffs and the members of the Class on a monthly basis, 

and has billed estimated sums for such use without following the procedures provided for in Arizona’s 

Regulatory scheme, resulting in massive over-utilization of estimated, inaccurate bills at great cost and 

expense to consumers. A P S  has repeatedly estimated the consumption and demand in ways that are 

inconsistent with Arizona law and result in overcharges to consumers. 

13. Due to the foregoing, APS has violated various laws, including Arizona Administrative 

Code R14-2-2 10 governing electrical utilities, which provides: 

A. Frequency and estimated bills 

1. Unless otherwise approved by the Commission, the utility or billing 
entity shall render a bill for each billing period to every customer in 
accordance with its applicable rate schedule and may offer billing 
options for the services rendered. Meter Readings shall be scheduled for 
periods of not less than 25 days Or more than 35 days without customer 
authorization. Ifthe Utility or Meter Reading Service Provider changes 
a meter reading route or schedule resulting in a significant a alteration 
of billing cycles, notice shall be given to the affected customers. 

Each billinp statement rendered bv the utilitv or billinn entity shall be 
computed on the actual usage during the billing cvcle. If the utility or 
Meter Reading Service Provider is unable to obtain an actual reading, 
the utility or billing entiq may estimate the consumption for the billing 
period gnhg consideration to the following factors where applicable: 
a. 

b. 

Estimated bills will be issued onlvunder the followinn conditions unless 
otherwise approved by the Commission: 
a. When extreme weather conditions, emergencies, or work 

stoppages prevent actual m’eter readings. 
b. Falure of a customer who reads his own meter to deliver his 

meter reading to the utili9 or Meter Reading Service provider in 
accordance with the requements of the utility or Meter Reader 
Service Provider billing cycle. 
Provider is unable to obtm access to the customer’s premises 
for the purpose of reading the meter, or in situations where the 
customer makes it unnecessarily difficult to gain access to the 

2. 

The customer’s usage during the same month 
of the previous year. 
The amount of usage during the preceding month. 

3. 

c. 
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4. 

5 .  

6. 

(emphasis added). 

d. 

e. 

meter, that is, locked gates, blockedmeters, vicious or dangerous 
animals. If the utility or Meter Reader Service Provider is 
unable to obtain an actual reading for these reasons, it shall 
undertake reasonable alternative to obtain a customer reading of 
the meter. 
Due to customer equipment failure, a 1-month estimation will be 
allowed. Failure to remedy the customer equipment condition 
will result in penalties for Meter Service Providers as imposed 
by the Comssion. 
To facilitate timely billing for customers using load profiles. 

After the 3rd consecutive month of estimating the customer's bill due to lack of 
meter access, the utility or Meter Reading Service Provider will attemDt to 
secure an accurate reading of the meter. Failure on the part of the custom-er to 
comply with a reasonable request for meter access may lead to discontinuance 
fo service. 

A utility or billing entity may not render a bill based on estimated usage if; 
a. The estimating procedures employed by the 
utilitv or billing entitv have not been approved by 
Commission. 
b. The billing would be the customer's 1'' or h a l  bill for 

service 
c. The customer is a direct-access customer requiring load data. 
d. The utility can obtain customer-supplied meter readings 

to determine usage. 

When a utility or billing entity-renders an estimated bill in accordance 
with these rules it shall: 
a. Maintain accurate records for the reasons 

therefor and efforts made to secure an 
actual reading; 

Clearly and conspicuously indicate that it 
is an estimated bill and note the reason 
for its estimation. 

b. 

14. In contravention of the foregoing rules, APS has continued to render estimated bills to 

class members far beyond the three month limit without having in place any procedure to comply fully 

with Section 4 above or Section 5d above to obtain actual readings. 

15. Additionally, despite the rule requiring APS to specify on the billing statement the 

reason for its estimation, A P S  has not abided by the rule consistently. 

16. Further, the estimating procedures employed by APS pursuant to which APS rendered 

estimated bills, including estimated demand bills, have been created on an ad hoc basis by APS 

employees, without adequate notice to and approval by the public and the Arizona Corporation 
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Commission. APS’s estimating procedures regarding demand estimation blatantly contradict relevant 

Regulations and have never been approved by the Arizona Corporation Commission, arid do not take 

into consideration the factors required by Section 2a and 2b, above. 

17. APS’s practices pertaining to meter reads have not complied With the binding State laws 

md Regulations, and its practices have been systematic and widespread, resulting in massive 

wercharges to its customers, and the unlawful mailing of unauthorized estimated bills. 

18. APS has submitted misleading and incomplete reports regarding its estimating and 

billing practices to the Arizona Corporation Commission notwithstanding its obligations to fairly and 

xcurately report to the Commission. 

19. On information and belief, APS fraudulently fails to label bills as “estimated” in the 

:vent that its billing system automatically “system” estimates a bill for such invalid reasons as meter 

readers being unable to complete their routes within their allotted time frames. 

20. APS claims to currently employ only 134 meter readers. On information and belief, this 

:onstitutes a grossly inadequate number of meter readers to accurately read each of its customer’s 

meters in accordance with Arizona law and Regulations. In reports to analysts and investors, APS 
actually boasts of its decrease in personnel notwithstanding its increase in customers. 

21 APS continuously and systematically estimates meter reads in violation of Arizona law 

and the Regulations. Customer’s electric meters are estimated for months at a time using illegal 

estimating procedures. This occurs notwithstanding the fact that Alps may, at its option, according to 

the terns and conditions of its service, change the customer’s rate plan to a plan that does not require 

a monthly, manual reset. 

22. APS has implemented software systems that have resulted in customer bills being 

estimated for periods longer than allowed by the Regulations. Despite knowledge of such illegal 

activities, Defendant APS never informed the public or Arizo oration Commission about its 

software-related estimating problems and never took step 

caused by its negligent implementation of software that did 

23. Apart fiom its obligation to follow Arizona law and regulation 

and condition of its service agreement With its customers, th 
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[t does not do so. 

INDIVIDUAL PLAINTIFF ALLEGATIONS 

24. Plaintiff Read was overcharged by APS for electricity through unauthorized and 

mlawful estimated billing that extended beyond three consecutive months. One of Read’s meters 

:meter # A93326) was almost never read by APS.  Indeed, in violation of the law, A P S  estimated 

Xead’s meter for more than three months in a row while making no arrangements to read the meter 

msuant to Regulation. True and accurate copies of Read’s bills, along with those for meter #906893, 

ire attached hereto as Exhibit “A”. 

25. Read’s bills show that APS’s estimations of her energy consumption were erratic and 

:ended to result in higher bills. Indeed, for the billing periods December 17,1999 through February 17, 

!OOO, Read received two sets of bills fiom APS for meter #A93326, one set of which indicated that her 

neter was read, and the other indicating that her meter was estimated. 

26. Another one of Read’s meters (meter #906893), with demand as a component of the rate 

ilan, was also estimated for months at a time. True and accurate copies of her bills, along with those 

br meter #A93326, are attached hereto as Exhibit “B”. 

27. Plaintiffs Paul and Linda Schaeffer formerly resided at 3688 West Carribean Lane in 

?hoenix, Arizona. They complained to the Arizona Corporation Commission and to APS when they 

.eceived excessive energy bills. Upon investigation, it was learned that their meter had not been read 

n months, and upon information and belief, for years. 

28. The estimates far exceeded in number those permitted under the controlling statutes and 

-epresented involuntary interest fiee loans granted to A P S  by reason of their continued over-estimation 

if the Schaeffer’s energy bills. 

29. When the meter was finallyread, the Schaeffers had accumulated so much overpayment 

hough estimates that they received no energy bills at all for several months. They received no 

Jayment fiom APS for the use of their funds. 

30. Due to the estimated meter readings and purported actual readings where the energy 

:onsumption and demand were simply concocted or estimated, but represented by A P S  to be readings 

If actual usage and demand, the monthly bills rendered by APS did not approximate actual usage and 
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demand of electricity by its customers such as Read, were higher than they should have been, and were 

rendered in a manner inconsistent with binding Regulations. 
. ’ 31. . Despite this actual knowledge and awareness of their wronghl and illegal conduct, 

Defendant continues to engage in the improper and deceptive billing practices. 

32. As a result of the Defendant’s deceptive business practices and unconscionable 

commercial practices, which include the making of false and misleading statements on electric bills, 

Plaintiffs and the other members of the Class paid excessive amounts for electricity, or made interest 

fi-ee, involuntary loans to APS, or received and paid bills that couldnot have been lawfully sent to them, 

and thereby suffered actual damages. 

33. Plaintiffs and the other members ofthe Class have and will continue to suffer irreparable 

damage unless the Defendant is enjoined ftom continuing their unconscionable and deceptive 

unauthorized, and illegal estimating and billing practices.. 

34. Plaintiffs, both individually and for the Class, seek equitable relief and economic and 

punitive damages on behalf of all Class members, including reimbursement for any and all economic 

damage sustained as a result of the practices described above. 

CLASS ACTION ALLEGATIONS 

35. This action is brought and may properly be maintained as a class action pursuant to Rule 

23 of the Arizona Rules of Civil Procedure. Plaintiffs bring this action on behalf of themselves and all 

residential and/or business customers ofAPS in Arizona who received estimated bills that resulted ftom 

the failure of APS to follow mandated practices and procedures before sending estimated bills. 

36. The Class for whose benefit this action is brought is so numerous thatjoinder of all Class 

members is impracticable. While the exact number and identities of individual Class members are 

unlcnown at this time, and can only be ascertained through appropriate discovery, Plaintiffs are informed 

and believe that tens of thousands of individuals have been, and continue to be, subjected to these 

practices by APS. 

37. There are questions of law and fact common to the Class which predominate over 

any questions affecting only individual Class members. 

38. Among the questions of fact common to the Class are the following: 
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a. 

b. 

C. 

d. 

e. 

f. 

g. 

h. 

whether ApS’s  estimating and billing practices were and/or remain to the 

present contrary to controlling State law and Regulations; 

whether according to Defendant’s regularly kept business records, APS read the 

electric meters of its utility customers on a monthly basis consistent with 

controlling Regulations; 

whether APS’s customers were being billed for the amount of electricity they 

actually consumed; 

whether APS’s customers were being billed for the amount of electricity they 

actually demanded; 

whether APS’s bills were false and misleading; 

whether A P S  overcharged customers for electricity; 

whether APS concealed the illegality of its actions fiom the consuming public; 

and’ 

whether Plaintiffs and the other members of the Class have been damaged by 

way of the aforementioned actions of the Defendant. 

39. Among the questions of law common to the Class are the following: 

a. whether Defendant has perpetrated consumer fiaud in violation of A.R.S. $44- 

1522, et seq; 

whether Defendant, by reason of its alleged conduct, has violated Arizona 

Administrative Code R14-2-210; 

whether Defendant, by reason of its alleged conduct, has been unjustly enriched; 

whether Defendant, by reason of its alleged conduct, has breached its fiduciary 

duties to Plaintiffs and the Class; 

whether APS,  by reason of its alleged conduct, has breached contracts entered 

with Plaintiff and the Class; 

whether Defendant, by reason of its alleged conduct, proximately caused injury 

to Plaintiff and the members of the Class and, if so, what is the proper measure 

of such damages; and, 

b. 

c. 

d. 

e. 

f. 
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40. 

arise out of, 

g. whether injunctive relief is appropriate to curtail said actions of the Defendant 

and require it to send estimated bills only upon following the procedures set 

forth in controlling Regulations. 

Plaintiffs’ claims are typical of the claims of the other members of the Class, in that they 

PS’s failure to follibw the requirements of Arizona law and clearly stated, unambiguous 

regulations. Plaintiffs have no interests antagonistic to the interests of the other members of the Class. 

Plaintiff is committed to the vigorous prosecution of this action and have retained 41. 

competent counsel experienced in the prosecution of class actions and consumer litigation. 

Accordingly, Plaintiff is an adequate representative of the Class and will fairly and adequately protect 

the interests of the Class. 

42. A class action is superior to other available methods for the fair and efficient 

adjudication of the controversy. Because the amount of each individual Class member’s claim is small 

relative to the complexity of the litigation and the financial resources of the Defendant, few, if any, 

Class members could afford to seek legal redress individually for the wrongs complained of herein, or 

seek the necessary injunctive relief. Therefore, absent a class action, the Class members will continue 

to suffer losses and the Defendant’s violations of law will proceed without remedy. 

43. Plaintiff knows of no difficulty which will be encountered in the management of this 

litigation which would preclude its maintenance as a class action. 

FIRST CAUSE OF ACTION 

[Against Defendant for Violation of Arizona Administrative Code R14-2-2101 

44. Plaintiffs, on behalf of themselves and all others similarly situated, hereby incorporates 

by reference the allegations contained in the paragraphs within this Complaint as if fully set forth 

herein. 

45. 

46. 

APS engaged in practices in violation of Arizona Administrative Code R14-2-210. 

The bills rendered by AJ?S were not computed based on the actual usage and demand 

during the billing period, as APS engaged in a systematic and continuous practice of improperly 

estimating or arbitrarily inventing meter readings to the detriment of its business and residential electric 

customers . 
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47. Meters were estimated even after three consecutive months of estimating the customer’s 

)ill without regard to the steps required to be taken in order to continue to estimate bills, without taking 

iltemative steps to obtain readings and without attempting to have meters read by consumers as 

.equired by Regulation. 

SECOND CAUSE OF ACTION 

[Against Defendant for Consumer Fraud, A.RS. 0 44-1521, et seq.] 

48. Plaintif€s, on behalf of themselves and all others similarly situated, hereby incorporate 

)y reference the allegations contained in the paragraphs within this Complaint as if fully set forth 

ierein. 

49. This cause of action is brought pursuant 

‘eq. 

50. In violation of A.R.S. 944-1522, De 

nisstatements and dishonest course of business described in preceding paragraphs, including in 

mticular the misrepresentation of the amounts owed by Plaintiffs and members of the Class for 

:lectricity service, and the mailing of false, unauthorized estimated bills contrary to controlling 

tegulations, and mailing of bills stating demand for parti 

)r estimate, but represented as actual demand. 

51. Defendant’s conduct constitutes a series of unlawful practices through which statutory 

‘merchandise,” i e., electric power, was sold, advertised, or both, to Plaintiffs and the Class within the 

neaning of A.R.S. 944-1522. 

52. Because of the Defendant’s unlawful conduct in violation of the Act, Plaintiffs and 

nembers of the Class overpaid APS for their electricity, and provided unlawfid, involuntary interest 

iee loans to APS. 

53. Because of the Defendant’s unlawful conduct in yiolation of the Act, Plaintiffs and the 

bther members of the Class have suffered losses in amounts to be determined at the time of tri 

vi11 continue to do so absent injunctive relief. 

54. 

’laintiff and Class. 

Defendant’s conduct was undertaken in deliberate disregard for the interests of 
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THIRD CAUSE OF ACTION 

[Against Defendant for Unjust Enrichment] 

55. * Plaintiffs, on behalf of themselves and all others similarly situated, hereby incorporates 

by reference the allegations contained in the paragraphs within this Complaint as if fully set forth 

herein. 

56. As a result of the illegal conduct described above and the relationship between the 

pa?ies, Defendant has been, and cmtinue to be, unjustly enriched at the expense of Plaintiffs and all 

others similarly situated. Specifically, Defendant has been, and continues to be, unjustly enriched by 

its continued practice of over-billing customers. Had Plaintiffs and other members of the Class known 

ey were being overcharged, they would not have paid the amount they were overbilled. 

Defendant will be unjustly enrich if it is allowed to retain these funds a d  not required to re&nd such 

funds to the people it wrongfully overbilled. 

FOURTH CAUSE OF ACTION 

[Against Defendant for Breach of Fiduciary Duty] 

57. Plaintiffs, on behalf of themselves and all others similarly situated, hereby incorporate 

by reference the allegations contained in the paragraphs within this Complaint as if fully set forth 

herein. 

58. By virtue of Plaintiffs position as an electric customer of NS, and APS's position as 

a monopoly providing electricity for Plaintiff and the members of the Class, and because Plaintiff and 

the Class reposed trust and confidence in it, Defendant owed to Plaintiff and the members of the Class 

fiduciary and other common law duties. 

59. In taking the wronghl actions heretofore alleged, Defendant violated its fiduciary 

obligations to Plaintiff. 

60. As a proximate result of Defendant's conduct, Plaintiff and the Class suffered damages 

in mount to be determined at the time of trial. . 

FIFTH CAUSE OF ACTION 

[Against Defendant for Breach of Contract] 

61. Plaintiff, on behalf of herself and all others similarly situated, hereby incorporates by 
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reference the allegations contained in the paragraphs within this Complaint as if hlly set forth herein. 

Plaintiff is a party to a contract between herself and APS in whch APS agreed to 62. 

provide electric services under certain terms and conditions based on set rates. 

63. Defendant APS has breached such contract by failing to provide the services contracted 

for at the prices contracted for. 

64. As a result of the foregoing, Plaintiff and the other members of the Class have suffered, 

i 
and will continue to suffer, harm. 

SIXTH CAUSE OFACTION 

9 

10 

[Against Defendant for Breach of Express Warranty] 

65. Plaintiff, on behalf of herself and all others similarly situated, hereby incorporates by 

! 1 1 reference the allegations contained in the paragraphs within this Complaint as if fully set forth herein. II 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

66. Plaintiff is aparty to a contract between herself and APS in which APS agreed to provide 

electric services under certain terms and conditions based on set rates. Among the terms and conditions 

of its contracts are certain warranties made by APS. 

67. Defendant APS covenants and warrants in its contract with Plaintiff that “APS 

operations are in compliance with all applicable regulations pursuant to the rules of electric 

competition. . . .”, See Exhibit “C”attached hereto. 

68. Defendant APS has breached such warranty by failing to comply with the Regulations 

that govern its billing and estimating procedures and practices. 

69. As a result of the foregoing, Plaintiff and the other members of the Class have suffered, 

and will continue to suffer, harm. 

SEVENTH CAUSE OF ACTION 

70. 

by reference 

herein. 

71. 

72. 

[Against Defendant for Violation of A.RS. Ij 40-3611 

Plaintiffs, on behalf of themselves and all others similarly situated, hereby incorporate 

the allegations contained in the paragraphs within this Compldint as if fully set forth 

This cause of action is brought pursuant to the Arizona Revised Statutes $ 40-361. 

In violation of A.R.S. $40-361, Defendant APS, a public service company, has made 
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rules and regulations and has demanded and received payment for services that are unjust and 

unreasonable, within the meaning of A.R.S. $40-361. 

73 Because’of the Defendant’s unlawful conduct in violation of the Statute, Plaintiffs and 

members of the Class overpaid APS for their electricity and provided unlawful, involuntary interest fiee 

loans to A P S .  

74. Because of the Defendant’s unlawful conduct in violation of the Statute, Plaintiff and 

the other members ofthe Class have suffered losses in amounts to be determined at the time of trial and 

will continue to do so absent injunctive relief. 

75. 

and Class. 

Defendant’s conduct was undertaken in deliberate disregard for the interests ofPlaintiffs 

EIGHTH CAUSE OF ACTION 

[Against Defendant for Violation of A.R.S. 5 40-3671 

76. Plaintiffs, on behalf of themselves and all others similarly situated, hereby incorporate 

3y reference the allegations contained in the paragraphs within this Complaint as if fully set forth 

erein. 

77. 

78. 

This cause of action is brought pursuant to the Arizona Revised Statutes 0 40-367. 

In violation of A.R.S. $40-367, Defendant APS, a public service company, has made 

:hanges in its rule, regulations, rates, fares and tolls without providing thirty days notice to the public 

md the Arizona Corporation Commission as required by A.R.S. $40-361. 

79. Because of the Defendant’s unlawful conduct in violation of the Statute, Plaintiff and 

nembers were damaged by unapproved, unrevealed, unfair and unjust billing and estimating practices 

3y defendant APS. 

80. Because of the Defendant’s unlawful conduct in violation of the Statute, Plaintiff and 

he other members of the Class have suffered losses in amounts to be determined at the time of trial and 

will continue to do so absent injunctive relief. 

8 1. Defendant’s conduct was undertaken in deliberate disregard for the interests of 

!laintiff and Class. 

82. Plaintiffs are authorized to seek redress for such damages in this Court by virtue of 
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A.R.S. 540-423, as Defendant APS has. 

NINTH CAUSE OF ACTION 

[Against Defendant for Negligence] 

83. Plaintiffs, on behalf of themselves and all others similarly situated, hereby incorporate 

by reference the allegations contained in the paragraphs within this Complaint as if hlly set forth 

herein. 

84. Defendant APS owes a duty tc? Plaintiffs and its customers to act reasonsbly md 

prudently in preparing bills for its services and to follow applicable laws and regulations governing its 

conduct. 

85. By negligentlyimplementing software, information and billing systems that have failed 

to follow Arizona law and Regulations have resulted in unjust, artificially-inflzted bills, md are a result 

Df a lack ofreasonable care by APS in preparing such bills. Defendant APS has breached and continues 

:o breach such duties. 

86. 

87. 

Defendant APS’s conduct was the factual and legal cause for such breach of duty. 

As a result of the foregoing, Plaintiff and other members of the Class have suffered, and 

vi11 continue to suffer harm. 

TENTH CAUSE OF ACTION 

[Against Defendant for Negligent Misrepresentation] 

88. Plaintif€s, on behalf of themselves and all others similarly situated, hereby incorporate 

~y reference the allegations contained in the paragraphs within this Complaint as if filly set forth 

ierein. 

89. APS owed a duty to its customers to act reasonably, prudently, and in accordance with 

;ontrolling law in estimating usage and demand for billing purposes. 

90. By failing to put into place procedures, practices, oversight, and management review 

)olicies regarding compliance with such duties, APS negligently caused inaccurate and unlawful bills 

o be sent to consumers, which bills were paid in reliance upon the inaccurate and unlawful bills and 

stimates contained in such bills. 

91. As a result of such negligent misrepresentations regarding the amounts owed by 
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customers to A P S ,  consumers have overpaid APS to their detriment and financial damage. 

, PRAYER FOR IiELIEF 

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for 

ainst Defendant as follows: 

A. For an Order certifying the Class and any appropriate subclasses thereof and 

appointing Plaintiff and her counsel to represent the Class; 

B. Form Order: 

1. Determining and declaring the rights of Plaintiff and the other members of 

the Class and the corresponding responsi 

Requiring Defendant to follow all proce 

customer meter readings and estimatin 

Requiring the Defendant to read meters on a monthly basis and to cease 

2. 

3. 

overcharging customers for their electricity; and 

Requiring that Defendant disgorge, for the benefit of the Class, their ill-gotten 

profits received &om Plaintiff and the Class and/ or to make full restitution to 

Plaintiff and the other members of the Class, including all funds received by 

reason of estimated billings sent out without following the pre-conditions for 

4. 

sending such bills as provided by Regulation. 

C. 

D. 

For pre- and post-judgement interest; 

For costs and disbursements incurred in connection with this action, including 

reasonable attorneys’ fees and expert fees and costs advanced; and, 

For such other and further relief as the Court deems just and proper. E. 
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DATED this lst day of December, 2002. 

ZIMMER L4.N REED, P.L, 

. .  

.P . 

14646 N. Kierland Boulevard, Suite 
Scottsdale, AZ 85254 

(480) 348-6415 Facsimile 
(480) 348-6400' 

- 

145 

David A. Rubin 
LAW OFFICES OF DAVID A. RUBIN 
3225 N. Central Avenue, Suite 1610 
Phoenix, AZ 85012-2413 

Jeffiey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, AZ 85012-21 11 

(602) 235-9223 Facsimile 

(602) 235-9525 

(602) 235-9555 
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AVIS READ 
Post Office Box 2907 
Phoenix, AZ 85062-2907 

I 

:. 
! 

. .  

Your Acc@sunt Number 
361 330282 

Ma r d  
You are on the 

Your Meter Number 906893 

DEMAND ADVANTAGE RATE 

On Jan 22 your total kwh m d  was 
On k c  22 your total kWh read was 

Your kW dmand read was 

Basic service charge 
Charge for kWh used 
Charge for kW demand 
Sales tax 
Re ulatory assessment 

Y4w tofa1 kWh usage Is 

SUE Total 

?sa29 
72645  

3184 

(1.6 

10 .00  
110.04 
66. OS: 
10.63 

0 .35  

-ce A & m s  ST 67 2 E HCDOMALD DR 
You are on the 

Your Meter Number 906893 

DEMAND ADVANTAGE RATE 

On Feb I 9  p u r  total kWh read was 
On Jan 22 your total kWh read was 
Yoqr total kWh wage is 

78689 . 
75829 

2868 
'his month's read was estimated - LOCKED GATE 

Your kW demand read was 

Basic service charge 1 0 . 0 0  
Charge for kWh used 9% .a4 
Charge for kW demand 66.82 

10.03  . Sales tax 
Re ulatory assessment 0.33  Su! Tofal la?. BT 
Service Address 
6702 E MCDONALD DR 

8.7 

' You are on the DEMAND ADVANTAGE RATE 

Your Meter Number 906893 
Confinued on next  page 
Please return lower portion with payment When peylng In person, brlng entlre blfl. 

'T 
.-. . . - _. _. - . ... . . .  

q w  b i r  Accousrt Mumbur 
Mar 31, 1999 361330282 

. I &cwn 
381: 
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Post Office Box 2907 
Phoenix, AZ 85062-2907 

i 
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AVIS READ 

Service Address 
6702 E PfCDONALD DR 

Your Account Number 
361 330282 ' 

You are on the 

Your Meter Number ' 906893 

On Oct 21 our total kWh read was 66143 
Your total ih usage is 

DEMAND ADVANTAGE RATE 

On 28 your t~bd k';r'h miid WGS E??Q43 

Your kW dmahd read was 

Basic: service charge i o . a o  . 
Charge for kWh used 1-oa.22 
Charge for kW demand 7 4 . 5 0  
Sales tax 10.18 
Re qlatary assessment 0.36 

2900 

9.7 

S u i  Total 1FS.26 
Seslfica Addmu 

DEMAND ADVANTAGE RATE 

Your Met6r k m k r  905833 

ori h6: 22 piri  hh: kWh iei;d W s f  ?264!3 
69043 

3602 
I On Nov 20 your total kWh read was 
Your total kWh wage IS 

1 Your kW demand read WE, 

Basic service charge 
Charge for kVVh used 
Charge for kW demand 
Sales tax 
Re ulatory .assessment 
Su! Totaf 

6702 E MCDDNALD DR 
sWViC6 Address 

9.5 . 

. 10.00 
' 124.49 

7 2 . 9 6  
11.43 

0 . 4 0  

. I  
Mar 

Your prompt- paymmnt is. appreciated, , Thank you!  



av!s BEAD Your A ount’Numtpcr 
3% 330262 Post Office Box 2907 Phoenix, A2 85062-2907 

We w~whte  your business, Thank you! 

THIS MWJlN” ELECTRIC BILLING INFQRMAT~oN 

6826 E SOLCITO LN 

DO BUSINESS WITH 
US ONLINE AT 
vrww.apsc.com 

YOU can perform the 

’a day, seven days a week: 

Please see 
addillonai ir 

Cnc3 YOU have a paSSWOrd $&V!ee &jdmss, 

following activities 
on-line with APS 24 hours You g~ oyp tks 

Your Meter Number A93326 

STANDARD RATE 

check jrour account 
balance 

transfer servlw io 
another APS location 

5 a.m. .to 8 p.m. only: 

‘ make payment 
arrangements 

‘ signop for Equalizer 

70 receive your p s g w m ,  
visit the customw 
service section of our Your Meter Number 906893 
website and complete an . 
W i n e  registratim ,j OR ad 21 ynur total kWh read was 

On SeP 22your total kWh read was Your total kWh usage is 
form. 66143 

62510 
3633 

http://vrww.apsc.com


AVl§ READ 
Post Office Box 2907 
Phoenix, AZ 85062-2907 r 

I 
On Mar 19 your total LWR read was 
On Feb .I9 your total kWh read was 
Your total kWh usage is a J 

Ybur Amount Numb, 
36 1 all282 

V Yaw ICW demand read was 

Basic service 'charge 
Charge for kWh used 
Charge far W demmd 
Sales tax 
Re ulatory assessment . 
Sug Total 
&J1115R(g summay 

82266 
786'8 9 .  

3577 

11.9 

. 1 0 . 0 0  
1.23 62 
. 9 1 . 3 9  

12.85 

Msrck 3 

"'K YOU FOR YOUR PAYMENT 

If we can help please call (802)371-7171 
Para semido en asppawl llame PI (602)371-6881 

Total billing ambunt due bn 

Your prompt Payment is appreciated, Thank you! 



Post Office Box 2907 
Phoenix, AZ 85062-2907 . 

DO BUSINESS WITH 
US ONUNE AT 
wuw.apsc.com 

Once ybu have a paaswa 
you can perfp-m the 
loitowing activities 
m-line with APS 24 hour! 
a day, sewn days a w- 

connect rervice +-.- 
. ..-- . ,:* Ii disconnect service 

I : chsck yaur a m k  
balance 

* transfs Esrvice to 
another APS location 

5 a.m. to 8 p.m. only: 

1 make payment 
arrangements . 

signup for Equalizer ' 

To receive your password 
visit the customer 
jservice section of our 
website and complete aa 
on-line reglstratiwr 
form. 

AVlS READ Your Account Number 
361 330282 . 

WPY appreciate your businas.  Thank p u l  

THIS MONTH'S ELECTRIC BILLING INFORMATIOM 

Service Address 
6826 E SOLCITO LH 
You am on tha 
Your M&ar Number 893328 

Please see t 
add l tiona f in 

STANOARD RATE 

0n.A 2i' pur meter read ww 
~q & 19 our meter read was 
Your total kkh w&ge is 

Basic service charge 
Charge for .Wh used 
Sales tax 
Re ulaiory assessment 
Su! Total 

98433 
96665 

1338 

. 7 . 5 0 '  
143.m 

8 .64  

setnrics A&ms . 
5702 E liCDO#ALII  DR 
fou am on the 

four Meter Number. 806893 

DEMAND ADVANTAGE RATE 

>n A f 21 your tab! kWh read wB8 dr 18 our total kWh read was 
'our total kkh uage is 

85622 
8'2266 ,. 

3356 
his month's read was estfmsted - BLOCKED METER 

10.2 'our kW demand read war 

. 

lasic service charge 
:harge for kWh used 
:barge for kW demand 
ales tag 

i o . a o  
115.98 

78.34 
B ulatory assessment 
u ft T W  

11.67 
' 0 . 3 8  

http://wuw.apsc.com




RViS READ Your Account Number 
361 330282 

. _ .  . 



AVlS REAP) ' f ~ ~ l r  Account Mumk Post Office Box 2xI7 
Phoenix, A2 85062-2907 

361 330282 

Previous Billin as of a41231t999 
Payment 8 ~ 2 ~ 1 9 9 9  
Total Current Month Billing 

2,510.91 
-82.02 
6 9 4 . 3 1  

43,1123.20. 



I , .  . . 

K APS BILL 
ANYTIME WiTH OUR NEW 
AUTOMATED PAYMEHT 
TER.MINALS, 

The APS Offices h a t e d  
at 17th Ave. & Bell and 
12th St. & Northern mow 
have automated paymen 
terminals (similar to 
ATM machines) that mak 
it convenient for you to 
pay w r  APS bill 
anytLa- 7 days a week, 
24 hours a dak. 

b e  terminals are easy 
:o use - you'll receive 
#t+seiwtan, step-by-step 
nstructions (in English 
ir Spanl~h) to 'walk* 
tou thiwgh t;la peymnt 
wbcess. 

fou can pay with cash, 
:heck or money order anc 
ou'tf racaive a recdpt 
c)r your payment. 

Q Your account Number 
361 330282 . ,'.- - AVtS READ 

Post Office Box 2907 
Phoenix, AZ 85062-2907 

tote: Be sure to bring 
'our bill. 

3 
We appmdab your buslrwsa. Thank you! 

THIS MONTH'S ElECTRiC BILLING INFORMATION Please see 
additionaf 

Senrice Addreso 

You am cm th& 

6826 E SOLCITQ.LN 

STANDARD RATE 

Your Makr Number A93326 

Dn May a ycwr meter mad was 
3n Apr 21 our meter read was 
four 6.W Wh usage la 

?ask service charge 
J w g e  fcrr W h  Esed 
Sales lay 
?e ulatory assessment 

iervlce Address 

l 

SUI! T&1 

1826 E SOLCITO LN 

'03 zfz en tke STANDARD RATE 

'OGT Meter # m k r  A9332E 

In Jun 21 your meter read WBS 
In May 20 our meter read was 
our tptal k h wiige is i;( 

14% 
98453 

3042 

7.50 
389. $8 
.21.52 

0 . 7 1  ----wxx 

4988 
1495 

3493 
hlu month's &ad was eolmated - LOCKED GATE f 

7.50 
asic service charge 

harge for Wh used 428.34 
e ulatory assessment ales tax 2 4 .  a9 
#iT*, 

blll. ' A c w r  
W1; 

l l l l r  
&la, ' 

MAKE CHE( 
Arizona Put 



AV18 READ Your Account Number 
Post Office Box 2907 
Phoenix, AZ 85062-2907 

361 330282 

On Jun 21 your tohl  kWh mad was 
On May 20 our total kWh read was 
Your t h l  wage 1s 

93392 
89244 

4 P48 
This month’s mad was wdlplMed - BLOCKED METER 

12.0 Your kW demand m d  was 

Charge for kWh used 172.76 
Charge for kW demand 126.52 
Sales tax 17.77 

0.58 Re ulaiory assessment 
Sug Total 

Service Address 
6702 E HCDOMALD DR 
Yor? am cn t!!3 . DEMAND AbVANTAGE RATE 

Your total kykfi usage 1s 

This month’s mad was 6stlmat9d - BLOCKED METER 

L 2 . O  You;. kW demsnd m d  

Basic sbrvice charge 
Charge for kWh used 
Charge for kW demand 
Sales tax 
Re ulatory assessment 
Suf!Total . ,  

Basic service charge 10.00  

On Jun 21 your total kWh mad was 
On May 20 our total kWh read was 

93392 
a m 4  

4148 

O.OD 
0.00 
0.00 
0.00 
0.00 

. -  
Service Address 
6702 E HCDQNALD OR 

You em on the DEMAND ADVANTAGE RATE 

Continued on next page 
Please return lower portion with payment. Whon paying in prean, bring sntim blil. 

Bluktg Dpoo AcComt Wumbrr 
Jul 22, 1999 361330282 

-r kcco 
3€ 



~ ~~~~~ 

I 

Y w r  A-unt Number 
361 330282 

WV18 M A D  
Post Office Box 29b, 
Phoenix, AZ 85062-2907 

I 

Basic service charge 
Charge for kWh used 
Charge for kW demand . 
Sales 'tax 
Re ulatory assessment 
Sug %fa! 

IBiW?g BurnmoaPj 

97808 On JUlO6 YOUP total kWh read wm 
On Juri 21 our total Wh read was 
your total l ~ b  u5age 1s 
Your kW demand mad was 

93392 
4416 

23.6 
. .  5.00  

126 i st? 
L8.Ol' 

183.93 

0 . 5 9  -- 
Previous Billin as of 05/24/4999 

Ad ustment to prior 
86/07/1899 , 

To Parment a1 Current Month Billing 

3,123.2a 
-399 21 
-399.21 

1,524.30 

#31849, OS 

I 
Your prompt Payment is appreciated, Thank you! 



0 

0 

YdU can pay kith co61-1, 
check M money order ar 
you'll rBcBIve a receipt 
for your payment I Previous Biflin as of 07/22/19$$ 

Total Curtent donth Billins 3,649.08 

A V I S  READ 
6826 E SQLCITO LN 
SC-QTTSDALE A 2  8 5 2 5 3 - 5 3 4 5  



AWS READ 
Post Office BOX 2907 

Your Account Number 
361 330282 

I ’  We apprecide your business. Thank YOM! ‘OUR BILLING 
ENVELOPES ARE 
CHANGtNG 

. -. 
THIS MONTH’S ELECTIPIC BILLING INFORMATION 

Service Address 
6826 E SOLCITD LN I 

Please s 
addition; 

Our brownish-green . 
envelopes made From’ 
*Yded tel9phOn6 book 
yellow pages are no 
fonger available. 

hfvice Mumber 8665Si028t 

YOU are 01\ the STANDARD RATE I 
I I YYI lrlerwr Numaer A93326 

13330 
. 10924 

24 06 

I -  
!ice Numkr 8665816281 

YOU CAN HELP PREVENT 
CHILD ABUSE ... 
by checking off a box on 
your Arizona Tax Return 
and contributing to the 
Child Abuse Prevention 
Fund. This  special fund 
supports community 
prqjrems that have proven to be effective 
in educating parents and 

* keeping children safe. 

You am on fb 
Your Meter )gumbet- A93326 

On Ocf .I8 your meter read was 
On Sep 17 our meter read was 
Your total &bh usage Is 

This mkWs reed wrts wtlneaed - LOCKED GATE 

7 .58  Basic service charge 
424.02 Charge for kWh used 

Sales tax 2 4 . 6 3  

STANDARD RATE 

16822 3 

13330 
3492 

Re latory assessment 0 .  R1 SuPTCltsl 

7.50 
286.48 

Basic service charge 
Charge for kWh used 
Sales tax 
Re ulatory assessment 
Sub! T*l 

Service Address 
6826 E SOLCITO LN I 

I 

Bllt 
Feb 24 

CheckNo. 

Date paid 

Amount 

15 

aao 



0 
AVlS READ 

Post Office Box 2907 
Phoenix, AZ 85062-2957 

Your Account Number 
361 330282 

Service Address 
6826 E SOLCfrO LM 

SerVia? Numtwr .aiisssio28i 

You are on the STANDARD RATE 

Your Meter Number A93326 

On Nov I f  your meter miad waa 
On Oct I8 our meter read was 
Your tots! l~h usage is 

19723 
16822 

290 1 
This month’s read was eaflt*a?d - LOCKED GATE 

7 .51  Basic service charge 

Charge for kWh used ’ 229.53 
Sales tax 13.53 Re uiatory assessment 
S d  TOM 
Servlce Address. 
6826 E SOLCITO LM 

I 

YQO are on &he 

Your Meter Number A93326 

STANDARD RATE 

On Dec 17 your m&er read was 22623 ;; 
On Nov 17 your meter read was Your total kWh usage is 

19723 
2900 

Thk month’s read was estimated - LOCKED GATE 

7 .50  Basic service charge 
229 45 Charge for kWh used 

Sales tax 13.53 Re ulatory assessment 
Su T&I E 

Continued an next page 
Please return lower portion with payment. When Paying In person, bring entire bill. 

T Accwnl 
Accturd HurPr6er 38’13 Fob 24, 2000 w 3 3 a m  

. tllllin! 
Feb 24, : 

Blblfng Date 

Your  prompt payment is appreciated. Thank you! 



avrs READ Your Account Numbe 
Post Office Box 2907 
Phoenix, A2 85062-2907 

361 330282 

. .  . 
You are on the 

Your Meter Number A93326 

STANDARD RATE 

25814 5 

dn Jan j$ your meter read WES 
On Dec 17 your meter read was 
Your tc)tal kWh usage is 
ThTs month's read was estimated - LOCKED GATE 

22623 
3191 

Basic service charge 
Charoe for kWh used 
Sales tax 
Re ulatory assessment 
S d  Total 

Senrice Address 
6826 E SOLCITO 1N 

sen'ice Nmbe t 8665S.iO28 q 

7.50 
252.47 

1 4 . 8 4  
0.52 

YOU are on the 

Your. Meter Number A93326 

STANDARD RATE 

27827.: On Feb 17 your meter read was 
On Jan 19 your meter read was 
Yorir: total kWh w g e  is 
This month's read was estimated - LOCKED GATE 

2581 4 
2013 

7.50 

8.85 
0.31 

163m 

Basic service charge 

Sales tax 
Re ulatory assessment 

Charge for kWh used 159.27. 
Price decrease credit -12 .04  
s 9  Total 

w n g  Data Acorrunl KWrr 
Feb 24, 2400 361 330282 

'* Ace, 
3 

. .  . .  



Post Office Box 2907 
Phoenix, AZ 85062-2907 

I I 

I 

Your Aceaunt Number 
361 330282 

Previous Biflin as of 08/23/1999 
Total Current donth Billing 

1E we can help please call (602)371*Mfl 
Para setvlcio en espansl lhme al(802)371.8&1 
Total bllllngl amount due Qn pPcswntceCion 

4,627.  b4 
1 , 7 0 4 . 4 2  

PrlHln 
Feb W, : 

I 

Y o u r  prompt paiyaent is appreciated. Thank you! . .  

. .  



. 

On J%n 19 your mater read was 
On Dec 17 your meter read was 
Your to481 kWh . w e  is 

Basic service charge 
Char e for kWh used 
Regu alory assessment 
Sales tax 
Sub Total 

B 

AMs READ 
Post Office Box 2907 
Phoenix, AZ 85082-2907 

Is read III CVCI 

!MPORTAkR 
NOTEE . 

Installafim of the 
Automated Payment 
Terrnlnat at our North 
Valky Customer Oflice. 
4812 E, Bell Road, is 
CEPllayed to April 1 st. 
Please see this mdnth's 
Outlets newsletter fw 
more-Automated Pavment - 

on Dm v your meter. mad WL 
On Nov 17 our meter read was 
Your tdel k h  uyge Is 

?4756 
19723 

3033- 
Basic service charge 
Char e for kWh used 
Regu atory assessment 
Sales lax 
SubTo&l ' 

Service Address 6826 E SgLCiTo 

B 7.50 
398.21 

6.76 
31 17 

r 

.-.- ." 
50292 
24755 , 

9 B3C 

7.50 
438.01 

0.8'- I .  . - 9  
25.44 



WVIS READ 
Post Office Box 2907 

Your Account Number 
361 330282 ’ 

I Phoenix, AZ 85062-2907 
, Marc 

3 
Your SB~MICI Phn STANDARD RATE 

Your Mete M~~nber  AQ332i Your m b r  Is read in cycle 15 

35 157 
30292 

4869 

Basic service charge 7.50 
Charge for kWh used 364.92 
Adjustment io prior -236.95 Adpstment to prior -259 97 
Adjustment to prior -166.77 

. -0 .51  R ulatory assessment 
S% tax 49 Sub mal - 
Blling Summary 

0 
6,336-46 Previous Bfllin as of 02/24/2000 

614.21 Total Current, donth Billing 

f;$ Wht Due $61450.67 II ng amount due on Pmatlnt~rtllon 



AVlS READ Your Account Number E 
M 

Phoenix, AZ 85062-2907 ; 
www.apsc.com 

)UR BILLING 
WELOPES ARE 
;HANGING . 

?ur brownishgreen 
:nvelopgs mad9 from 
ecycled telephone book 
letlow pages are no 
mger availabte. 

io, to continue our 
krong commitment to 
ha mvlronmit. we'm 
hanging to enmiopes 
nade from recycled 
indeliverable bulk 
wsiness mail, p r n  the 
hS. Postal Service. 
'hepe envelopes are 
v h b  with black specks.. 

Jntil our current stock 
rf green envelopes i6 
lepleled, you may see a 
nix of green and white 
i I IYdQp3S. 

We appreclah your business. Thank ~ Q U I  
Please see back 
additional inforn 

Sam4ca Addass 5828 E SOtClTO tN 
Service Number 8665S10281 

Your Service Plan STANDARD RATE 

Your Meter Numkr A93328 Your meter Is mad In cycle 15 

On War 23 your meter m d  was 
Oh FsS 11 your *&; iead 
YO;? tGbt kw!l IS 1242 

36389 
35157 

This hnfh'smad was estimated - LOCKED GATE: 

Basic service charge 
Char e for kWh used 
Re u atory assessment 

Sub T&l 
Sa P B  es tax 

Previous Billing as of 03/07/2000 
Pa men1 03/20/2000 

Total Amount Due 
Tobl bllHng emaunt due can BrrarPentation 

To Y ai Current Month Billing 

WAN# YOU FOR YOUR PAYF&%T 

If you haw questions please call Eo2 371-7171 
Para setvicb en espand llarns al[MQ)371-6861 

7.50 

http://www.apsc.com


Page 1 

AVIS READ Your Account Number 
361 330282 Post Office Box 2907 

Ph~i-ilx, h2 85062-2907 
www.apsc.com n 

-.. 
ZELEBRATING OUR 
XSTOMERS 

Jew advertisements from 
$PS feature what we 
ialue most - our 
:Gstomrs. The new ado 
slebrate the values, 
:uitwe and history APS 
hares with the people 
I f  Arizona 

iELP PREVENT 
X " D  ABUSE 

rhanks to a parhership 
stween APS, The Arizoni 
8epublic. Fry's and the 
Governor's Dlvtslon for 
Zhildien. you can b ! p  
put an end to child abuse 
In Arizona by urchasing 
a CHILD AW$E 
PREVENTION LICENSE 
PLATE for 925. 

The gntlre amount will 
bupport primary 
prevention programs 
throughout the state .- pr rams that will. 
stop28 pain before it 
starts. 

Order ywr license pate 
online at azcentral.com, 

'1 
We apgbredah your business. Thank you! 

Please see t 
additional in 

Service Address 6826 E SOLCITO LN 

Service Number 366ssio2ai 

Your S m b  Pian STANDARD RATE 

Your Meter 'Number A93328 Your meter Is read In cycle 15 

On A r 18 your mater read was 
On &r 21 our meter read was 36399 . 
Your total &h usage is 

?hb month's read was estimated - LCK%E@.aEATE 

38137 

l78% 

7.50 

0.30  

IS737 
8.50 

141 .47  # 

Sub Total 

I P, \ I ; *  
Bllllng 8ummeary 

Previous Billin as of 03/27/2000 

ToL! Current Month Billing 
Pa men1 83/31/2000 6 r590.85 \ j  

-112.02 . 
157.77 

http://www.apsc.com
http://azcentral.com


Page 1 of 1 

AVIS READ Post Office Box 2907 
Phoenix, AZ 85062-2907 
www.apsc.com 

I 
b 

YOW A m u n t  Number 
361 330282 

Please see bac 
additional infor 

W e  appreciate your brtsintss. ?hank you! 
NEW OFFICE HOURS 

Beginning on July 24, 
the APS Customer Offlce Service Address 6826 E SOLCITO LN 
located at 7824 N 12th 
Street wlil have new S S ~ ~ C $  &mh’ 856581M81 
bualness hours. The new 
hours are 8:30 a.m. to Your Servlce Plan STANDARD RATE 
5 p.m., Monday through 
Friday. 
For your convenience, On May 18 y o u  meter read was 41229 ; . 

. the Automated Payment 
Terminal at this ’ h k W  total Wh usage 1s 
location will remain 
open 24 hours a day, ’ 
&even days a week. 

Also, through 

your APS MI1 online 
(www.ap8.com) or via Sub T O W  

Using the FREE check 
service, your credit 
card or Star System ATM 6 , 6 3 4 . 6 0  card, you can pay your Payment 85/04/2000 -157.77 
blll from the Payment 05/11/2000 -6,478.83 
Convenience of your home Told Current Month Billing 392,70 

. $392.70 
or business. 

h fee. which is detailed 
an the Website, is 
charged by BillMatrix 
for credit or ATM card 
?sage. 

Your Meter Mumhr A93326 Yowr mebr is read in cycle 15 

On Agr 18 our meter read was 

This month’s read was estimated - LOCKED GATE 

.38187 
3042 I! 

i Basic servlce charge f ,50 

6illMatrlx, you can pay 0.76 
363.28 

21.18 
39270- 

phohe (1-8Ogdtl-2385). 
BlllItra Summary 
Previous Billin as of 04/26/2000 

Tog! AOlsuart Due 
TO 1 b ling amOUnt dlmB on Pt’@8%ntdh 
THANK YOU FOR YOUR PAYMENTS 

If you have questions please cat1 802 371-7174 
Para scewicio en espanol ilame ai [ w ] ~ H - B ~ ~ ~  

.- - -.. . -  . .  . . .. ._______.__._.._.......__.__...____..._.-..~~..~.~.........~~..~..~.~..._-.-._ ... ...--.-..-..--. 

_ .  
. .  

- .  
t 

http://www.apsc.com


Post Office Box 2907 Awls READ 
Phoenix, AZ 850621290? 
www.apsc.com 

BILL PAYMENT 
REMINDER 

A 1.5 percent lato 
ayment fee is  charged 1 AW does not receive 

your payment wlthin 25 
days of the billing 
date. 

4n easy way to assure 
:hat your payment is 
aceived on time and 
~ d d  paying the late 
'eer is to sign up for 
iurePay. 

Vith SurePay your bank 
tutmatically pays your 
4PS bill for you - and 
'our money stays In the 
bank until the day your 
iayment is  due. 

'ou'll find a signup 
3rrn on our webdte 
ww.ap.cm} or we'li 
e happy to mail a form 
3 you. Just give us a 
ail at 802471-7171 
iIetro Phoenix area) or 
00-2539405 (other 
reas). 

. Your Account Number 
36 1330282 

Please SE 
additfonal 

We appreciate your business, Thank you1 

Service Number 8665810281 

Your Service Pian 
Sen.& Address 6826 E SOLCITO LN * 

STANDARD RATE ' 

On Aug 18 your meter mad was 
On J u l l 9  our meter rqad was 
Your total i W h  usage is 

Q 
Your Meter MqmBer A93326 Your meter is read in cycle 15 

60333 
57429 

2904 ' 

This month9 read was estimated - LOCKED GATE 

i ub 'Ibtal 

3111ng Summary 

7.50  
339.75 

18.84  
0 ~ 9  

'revious Billin as of 07/25/2000 1,680.10 
'a ment f8/25/2000 -1 a 688 10 367 * 78 

$367 78 

'0 Y al Current Month Billing 
.o'e Amount 5ue ' a d  btihg amount due on Breamtation 

'm.stions? Cat 602471=71T1. We're o en 24 hours, 7 days a we& 
am miclo.en erpanot Name al 602-3h-8861. 

9' 

http://www.apsc.com


0 
AVfS READ Post a i c e  Box 2907 

Phoenix, Az 85062-2907 
www.apsc.wrn 

BILL PAYMENT 
REMINDER 

A 1.5 parcent lite 
payment fee is charged 
if APS does not receive 
your payment within 25 
days of the billing 
date. 

fin easy way tc, assure 
that your payment is 
received on time and 
avoid paying the late 
fes is to s!gn up for  
Sure Pay. 

Nitb 6UrePay your bank 
aufomatically pays your 
4PS bill for you - and 
lour money stays In thas 
bank until the day your L) 

YclJ'II End a e!Gnlcp 
form MI our website 6 
[www.aps.corn) or we'll 
38 happy to mall a form 
:Q you. Just give us a 
:all at 602-371-7171 
:metro Phoenix area) or 

areas). . 

c 
payment is due. -4 

L 

!M)-253-9405 (Other 

Your Amount Number 
361330282 , 

Please se 
additional 

Service! Number 8665510281 

Your Service Plan STANDARD RATE 

Your Meter Number A93326 Your meter is read In cycle 15 

Strvice Address 6826 E SOLI 

Basic service charge 
Char e for kWh used 
R a  e u atary assessment 
~ a k s  tax 
Sub Todal 

BWng ~ula-lmaty 

Previous Billin as of 09/11/9000 
Total Current 4 onth Billing 367 79- ._." - -.. 

1,296.55 

?uesffons? Call 802-371-7171. We're o an 24 hgu& 7 daw a wwek. 
Para sedclo en -and flame al 602-3!%6881. 

:onPinued on next D a m  
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2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

15 

16 

17 

18 

19 

20 

21 

22 

24 , 25 

I 26 

The ORIGINAL and two (2) copies of 
oing was filed by U.S. Mail 
day of December, 2003. 

Clerk of 'the Court 
MARTCOPA COUNTY SUPERIOR COURT 
101 W. Jefferson 
Phoenix, AZ 85003 

Copies of the foregoing were sent 
by f cs 'le & U.S. Mail 
this E a y  of December, 2003 to: 

Debra A. Hill 
OSBORN MALEDON 
2929 N. Central Avenue, Suite 2 100 
Phoenix, Arizona 85012 
Attorney for Defendant 

David A. Rubin 
LAW OFFICES OF DAVID A. RUBIN 
3550 N. Central Avenue, Suite 1201 
Phoenix, Arizona 85012-21 11 
Attorney for Plaintiff 

Jeffrey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, Arizona 85012-21 11 
Attorney for Plaintiff 

StacyA.Be q & m  a 





_. - - __ 

he Phoenix Plaza 
'1st Floor 
929 Nonh Central Avenue 
'hwnix. Arizona 85012-2794 

'0 Box 36379 
'lloenix. Anzona 850676379 

elephone 6CQ-640-9oOo 
'acsirnile W-640-9053 

1 
William J. Maledon, Atty. No. 003670 
Debra A. Hill, Atty. No. 012186 
Ronda Woinowsky, Atty. No. 022100 
OSBORN MALEDON, P.A. 

Suite 2100 

2 

3 

4 2929 North Central Avenue 

* '  Phoenix, Arizona 85012-2794 
6 (602) 640-9000 

7 Attorneys for Defendant 

I RECEIVED I 
MAR 09 2004 

I 
8 I 

9 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

10 IN AND FOR THE COUNTY OF MARICOPA 

; 
I 
i 
I 

t 
j 

12 , of All Others Similarly Situated, ) i 
f 
i 

14 ) FIRSTAMENDED j 
5 vs. ) COMPLAINT ! 

I 
! 

I AVIS READ, Individually and on Behalf ) No. CV 2002-010760 

) ARIZONA PUBLIC SERVICE 

11 

Plaintiffs, ) COMPANY'S ANSWER TO 13 . 

15 1 i 
i 
I 
I 
i 

16 

, 
) : ARIZONA PUBLIC SERVICE 

COMPANY, ) (Assigned to the Honorable 

0 
i 
i 

17 , ) Rebecca A. Albrecht) 

18 1 

19 ' 

20 

21 ! 

22 

23 

j 

j 

) 

Defendant Arizona Public Service Company ("APS") answers the First Amended 

Defendant. 

I 

Complaint filed by Avis Read ("Read") and admits, denies and alleges as follows: I 

1. Answering paragraph 1, APS denies that APS customers have been or will ! i 

' be subject to improper estimation and billing procedures. As to the remaining 
1 

allegations in paragraph 1 of the First Amended Complaint, APS lacks sufficient 

information to admit or deny the allegations, and therefore denies same. 25 

26 



I 
I 

J 

1 

4 

5 

i 
I 

I 
I 6 

7 

I 8 
I 

I 

I 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 

I 26 
I 

2. APS denies the allegations in paragraph 2 of the First Amended 

Complaint. 

3. APS admits the allegations in paragraph 3 of the First Amended 

I Complaint. 

4. Answering paragraph 4, APS admits that venue is proper under 

A.R.S. 3 12-401. APS denies the remaining allegations in paragraph 4 of the First 

Amended Complaint. 

5. Upon information and belief, APS admits the allegations in paragraph 5 of 

the First Amended Co 

Answering paragraph 6, APS admits that APS is headquartered at 400 

Fifth Street, Phoenix, Arizona, that it is Arizona’s largest utility, and that it had 

approximately 827,000 customers as of December 31, 1999. APS denies the remaining 

allegations of paragraph 6 of the First Amended Complaint. 

7. APS admits the allegations in p 

Complaint. 

8. Answering paragraph 8, A P S  denies that electric meters must be read 

=very month to properly assess the number of kilowatt hours consumed by APS’s 

:ustomers. APS admits that for most customers, but not all, the actual energy used or 

:onsumed during a monthly billing period is determined by the difference between the 

neter reading for the prior month and the reading for the current month. APS admits 

he remaining allegations in paragraph 8 of the First Amended Complaint. 
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17. APS denies the allegations in paragraph 17 of the First Amended 

Complaint. 

18. APS denies the allegations in paragraph 18 of the First Amended 

Complaint. . 

I 

i 

19. APS denies the allegations in paragraph 19 of the First Amended 

Complaint. 
I 
i 
I 20. APS denies the allegations in paragraph 20 of the First Amended 

I Complaint. 

I 21. APS denies the allegations in paragraph 21 of the First Amended 

Complaint. 

22. APS denies the allegations in paragraph 22 of the First Amended 

Complaint. 
I 

23. Answering paragraph 23, APS admits that in APS’ informational brochure 1 I 
I 

entitled “At Home with APS,” APS states that “APS operations are in compliance with 

all applicable regulations pursuant to the rules of electric competition (Article 2 

Electric Utilities R14-2-201 through R14-2-212 and Article 16 Retail Electric 

Competition R14-2-1601 through R14-2-1618) except where APS has been granted 

ACC waivers.” APS denies the remaining allegations in paragraph 23 of the First 

Amended Complaint. 

i 24. ’ Answering paragraph 24, APS admits that Exhibits A and B attached to 

4 

I 
! 
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1 I A93326 and 906893. APS denies the remaining allegations in paragraph 24 of the First 

Amended Complaint. 
3 

I 
I 4 I/ I 25. APS denies the allegations in paragraph 25 of the First Amended 

I Complaint. 
I 
I 

I 

5 

I 6 26. Answering paragraph 26, APS admits that Exhibits A and B attached to I 
I 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 
I 

24 

I 
I 25 

I 26 
I 

I the First Amended Cornplaint contain copies of some of Read’s bills for meters 
I 
I 
I 
i A93326 and 906893. APS denies the remaining allegations in paragraph 26 of the First 

I Amended Complaint. i I 27. Answering paragraph 27, upon in 

Plaintiffs Paul and Linda Schaeffer resided for a period at 3688 West Caribbean Lane, 
i 
I 

Phoenix, Arizona. APS also admits that Paul and Linda Schaeffer complzjned to the I 

I 
Arizona Corporation Commission and to APS.  APS denies the remaining allegations 

in Paragraph 27 of the First Amended Complaint. 

, 
I 

28. APS denies the allegations in paragraph 28 of the First Amended 

I Complaint. 

1 29. APS denies the allegations in paragraph 29 of the First Amended 
i 
I Complaint. 

30. APS denies the allegations in paragraph 30 of the First Amended 

I Complaint. 

. 
I 

Complaint. I 

i 3 1 .  APS denies the allegations in paragraph 3 1 of the First Amended 
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32. APS denies the allegations in paragraph 32 of the First Amended 

Complaint. 

33. APS denies the allegations in paragraph 33 of the First Amended 

Complaint. . 

34. Answering paragraph 34, APS denies that Plaintiffs or any purported class 

members have sustained any economic damage. Moreover, APS denies that Plaintiffs 

or the purported Class are entitled to equitable relief or economic or punitive damages. 

35. APS denies the allegations in paragraph 35 of the First Amended 

Complaint. 

36. APS denies the allegations in paragraph 36 of the First Amended 

Complaint. 

37. APS denies the allegations in paragraph 37 of the First Amended 

Complaint. 

38. APS denies the allegations in paragraph 38 of the First Amended 

Complaint. 

39. APS denies the allegations in paragraph 39 of the First Amended 

Complaint. 

40. APS denies the allegations in paragraph 40 of the First Amended 

Zomplaint. 

41. APS denies the allegations in paragraph 41 of the First Amended 

?omplaint. 
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42. APS denies the allegations in paragraph 42 of the First Amended 

Complaint. 

43. APS denies the allegations in paragraph 43 of the First Amended 

Complaint . 

44. APS incorporates its answers to paragraphs 1 through 43 of the First 

Amended Complaint as though fully set forth herein. 

45. APS denies the allegations in paragraph 45 of the First Amended 

Complaint. 

I 
I 46. APS denies the allegations in paragraph 46 of the First Amended 

2ompl ain t . 

47. APS denies the allegations in paragraph 47 of the First Amended 
I 

1 Zompl ai n t . 

I 

I 

48. APS incorporates its answers to paragraphs 1 through 47 of the First 
I 

lmended Complaint as though fully set forth herein. 

hat the purported cause of action arises under A.R.S. 8 44-1521, et seq., but APS 

lenies that APS violated 3 44-1521, et seq. I 
i 

50. APS denies the allegations in paragraph 50 of the First Amended 

lomplaint. 

1 5 1. APS denies the allegations in paragraph 5 1 of the First Amended 

i 
i 
i 

lomplain t. 
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52. APS denies the allegations in paragraph 52 of the First Amended 

f 
i 
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62. APS admits the allegations in paragraph 62 of the First Amended 

Complaint, as provided for in Schedule No. 1, Terms and Conditions for Standard 

Offer and Direct Access Services, Bates No. APSO3854 - 60, attached as Exhibit A. 

63. APS denies the allegations in paragraph 63 of the First Amended 

Complaint. 

64. APS denies the allegations in paragraph 64 of the First Amended 

Complaint. 

65. APS incorporates its answers to paragraphs 1 through 64 of the First 

Amended Complaint as though fully set forth herein. 

66. Answering paragraph 66, APS admits that Plaintiff is a party to a contract 

between herself &d APS in which APS agreed to provide electric service under certain 

terms and conditions based on set rates, as provided for in Schedule No. 1,  Terms and 

Zonditions for Standard Offer and Direct Access Services, Bates No. APSO3854 - 60, 

ittached as Exhibit A. APS denies the remaining allegations of paragraph 66 of the 

zirst Amended Complaint. 

67. Answering paragraph 67, APS admits that in APS’ informational brochure 

:ntitled “At Home with APS,” APS states that “APS operations are in compliance with 

111 applicable regulations pursuant to the rules of electric competition (Article 2 

{Iectric Utilities R14-2-201 through R14-2-212 and Article 16 Retail Electric 

lompetition R14-2-1601 through R14-2-1618) except where APS has been granted 

{CC waivers.” APS denies the remaining allegations in paragraph 67 of the First 

{mended Complaint. 

456671~1 
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68. APS denies the allegations of paragraph 68 of the First Amended 

Complaint. 

69. APS denies the allegations of paragraph 69 of the First Amended 

Complaint. 

70. APS denies the allegations of paragraph 70 of the First Amended 

Complaint. 

71. Answering paragraph 7 1 , APS admits that the First Amended Complaint 

states the purported cause of action arises under A.R.S. 9 40-361, but APS denies that 

APS has violated A.R.S. 0 40-361. 

72. APS denies the allegations of paragraph 72 of the First Amended 

Complaint . 

73. APS denies the allegations of paragraph 73 of the First Amended 

Complaint. 

74. APS denies the allegations of paragraph 74 of the First Amended 

2ornpla.int. 

75. APS denies the allegations of paragraph 75 of the First Amended 

Zomplaint. 

76. APS incorporates its answers to paragraphs 1 through 75 of the First 

imended Complaint as though fully set forth herein. 

77. Answering paragraph 77, APS admits the First Amended Complaint states 

hat the purported cause of action arises under A.R.S. 9 40-367, but APS denies that 

iPS has violated A.R.S. 8 40-367. 
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82. APS denies the allegations of paragraph 82 of the First Amended 

Complaint. 

83. APS incorporates its answers to paragraphs 1 through 82 of the First 

78. APS denies the allegations of paragraph 78 of the First Amended 

Complaint. 

79. APS denies the allegations of paragraph 79 of the First Amended 

Complaint. 

1 80. APS denies the allegations of paragraph 80 of the First Amended 

Complaint. 

81. APS denies the allegations of paragraph 81 of the First Amended 

I Amended Complaint as though fully set forth herein. 

84. APS admits the allegations of paragraph 84 of the First Amended 

Complaint. 

85. APS denies the allegations of paragraph 85 of the First Amended 

Complaint. 

86. APS denies the allegations of paragraph 86 of the First Amended 

Complaint. 

I 87. APS denies the allegations of paragraph 87 of the First Amended 

compiaint. 

I 88. APS incorporates its answers to paragraphs 1 through 87 of the First 

Amended Complaint as though fully set forth herein. 



89. APS admits the allegations of paragraph 89 of the First Amended Ii 

6 9 1. APS denies the allegations of paragraph 9 1 of the First Amended 

i / /  Complaint. 

Plaintiff's claims fail to state a claim upon which relief can be granted. Further, 

Plaintiff's claims are barred in whole or in part by lack of jurisdiction, primary 

jurisdiction of the Arizona Corporation Commission, statute of limitations, lack of 

injury and damage, knowledge, waiver, laches, unclean hands and impossibility. 

8 

9 
92. APS denies each and every allegation of the First Amended Complaint not 

I 

I 

10 

11 
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f 
I expressly admitted herein. 

and A.R.S. 8 12-341.01; 

3. For such other relief as the Court deems just. 
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# Dated this 8 -  day of March, 2004. 

COPY of the foregoing mailed 
this p d a y  of March, 2004 to: 

Barry G. Reed 
Zimmerman Reed P.L.L.P. 
14646 N. Kierland Blvd., Suit 145 
Scottsdale, Arizona 85254 

David A. Rubin 
Law Offices of David A. Rubin 
3225 N. Central Ave., Suite 1610 
Phoenix, Arizona 850 12-241 3 

Jeffrey M. Proper 
Law Offices of Jeffrey M. Proper 
3550 N. Central Ave., Suite 1200 
Phoenix, Arizona 85012-21 11 

Attorneys for Plain 

OSBORN MALEDON, P.A. 

BY & L A ,  a iu  
William J. Maledon 
Debra A. Hill 
Ronda Woinowsky 

Suite 2100 
Phoenix, Arizona 85012-2794 
Attorneys for Defendant 
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S C H E D U L E  # I  

TERMS AND CONDITIONS FOR STANDARD OFFER AND DIRECT ACCESS SERVICES 

The following TERMS AND CONDITIONS and any‘changes authorized by law wll apply to Standard Offer and Direct Access services, under the established 
rate or rates authorized by law and currently applicable at time of sale. 

1.1 Services will be supplied in accordance with these Terms and Conditions and any changes required by law, and such applicable rate or 
rates as may from time to time be authorized by law. However, in the case of Customer whose service requirements are of unusual size or 
characteristics, additional or special contract arrangements may be required. 

These Terms and Conditions shall be considered a part of all Standard Offer and Direct Access rate schedules, except where specifically 
changed by a written agreement. 

In case of a conflict between any provision of a rate schedule and these Terms and Conditions, the provisions of the rate schedule shall 

1.2 

1.3 
apply. 

1.4 The Company will supply electric service at the standard voltages specified in the Electric Service Requirements manual published by the 
Company and is responsible for distribution services, emergency system conditions, outages and safety situations related to M S ’  
distribution system. 

Establishment of Service 

2.1 ADuIication for Service - Customers requesting service may be required to appear at Company’s place of business to produce proof of 
identity and sign Company’s standard form of application for service or a contract before service is supplied by Company. 

2. I . I  In the absence of a signed application or contract for service the supplying of Standard offer and/or Direct Access services by 
Company and acceptance thereof by Customer shall be deemed to constitute a service agreement by and between Company 
and Customer for delivery of, acceptance of, and payment for service, subject to Company’s applicable rates and rules and 
regulations. 

Where sexvice is requested by two or more individuals, Company shall have the right to collect the full amount owed Company 
from any one of the applicants. 

2.1.2 

2.2 Service Establishment Charge - A service establishment charge of $25.00 for residential and $35.00 non-residential for electric service 
and the appropriate tax adjustment will be assessed each time Company is requested to establish, reconnect or re-establish electric service 
to Customer‘s delivery point, or to make a special read without a disconnect and calculate a bill for a partial month. Billing for the service 
charge will be rendered as part of the service bill, but not later than the second service bill. The service establishment charges above may 
be assessed when a customei changes their rate selection from Direct Access to Standard Offer. 

2.2.1 Customer may additionally be required to pay an after-hour charge of $50.00 should Customer request service be established, 
reconnected, or re-established during a period other than regular working bours. 

2.3 Direct Access Service Request CDASR) - A direct access service request charge of $10.00 and the appropriate tax adjustment will be 
assessed to the Electric Service Provider (ESP) submitting the DASR each time Company processes a Request (RQ) type DASR as 
specified in the Company’s Schedule 10, Terms and Conditions for Direct Access. 

Grounds for Refusal of Service - Company may refuse to connect or reconnect Standard Offer or Direct Access service if any of the 
following conditions exist: 

2.4.1 

2.4 

Applicant has an outstanding amount due with Company for the same class of service and is unwilling to make arrangements 
with Company for payment. 

A condition exists wbich in Company’s judgment is unsafe or hazardous. 

Applicant has failed to meet the security deposit requirements set forth by Company as specified under 2.6. 

Applicant is known to be in violation of Company’s tariffs. 

Applicant fails to fumish such funds, service, equipment, and/or rights-of-way required to sene Applicant and wbicb have 
been specified by Company as a condition for providing service. 

2.4.2 

2.4.3 

2.4.4 

2.4.5 

2.4.6 

2.4.7 

Applicant falsifies his or her identity for the purpose of obtaining service. 

Service is  already being provided at the address for which Applicant is requesting service. 

AI’S 03854 
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2.4.8 

2.4.9 

2.4.10 

Service is requested by an Applicant and a prior Customer living with the Applicant owes a delinquent bill. 

Applicant is acting as an agent for a prior Customer who is deriving benefits of the service and who owes a delinquent bill. 

Applicant has failed to obtain all required permits andlor inspections indicating that Applicant's facilities comply with local 
construction and safety codes. 

Establishment of Credit or Security DeDosit 

2.5.1 Residential Establishment of Credit - Company shall not require a security deposit from new Applicant for residential service if 
Applicant is able to meet any of the following requirements: 

2.5.1.1 Applicant has had service of a comparable nahlre with Company within the past two (2) years and was not 
delinquent in payment more tban twice during the last twelve (12) consecutive months or disconnected for 
nonpayment. 

2.5.1.2 Applicant can produce a letter regarding credit or verification from an electric utility where service of a comparable 
nature was last received which states Applicant had a timely payment history at time of service discontinuation. 

In lieu of a security deposit, Company receives deposit guarantee notification from a social or governmental agency 
acceptable to the Company OT a surety bond as security for Company in a sum equal to the required deposit 

2.5.1.3 

2.5.2 Residential Establishment of Security Denosit - When credit cannot be established as provided for in Section 2.5.1 hereof or 
when it is determined that Applicant left an unpaid fmal bill owing to another utility company, Applicant will be required to: 

2.5.2.1 

2.5.2.2 

Place a cash deposit to secure payment of bills for service as prescribed herein, or 

Provide a surety bond acceptable to Company in an amount equal to the required security deposit. 

2.5.3 Nonresidential Establishment of Securitv Deoosit - All nonresidential customers may be required to: 

2.5.3.1 

2.5.3.2 

Place a cash deposit to secure payment of bills for service as prescribed herein, or 

Provide a non-cash security deposit in the form of a Surety Bond, Irrevocable Letter of Credit, or Assignment of 
Monies in an amount equal to the required security deposit. 

2.6 Reestablishment of Security Deuosit 

0 
2.6.1 Residential - Company may require a residential Customer to establish or re-establish a security deposit if Customer becomes 

delinquent in the payment of two (2) or more bills within a twelve (12) consecutive month period or has been disconnected for 
non-payment during the last twelve (12) months. 

Nonresidential - Company may require a nonresidential Customer to establish or re-establish a security deposit if the Customer 
becomes delinquent in the payment of hvo (2) or more bills within a six (6) consecutive month period or if the Customer has 
been disconnected for non-payment during the last twelve (12) months, or when the Customer's financial condition may 
jeopardize the payment of their bill, as detained by a credit scoring worksheet. Company will inform all Customws of the 
Arizona Caporation Commission's complaint process should the Customer dispute the deposit based on the financial data. 

2.6.2 

2.7 Secuntv Dewsits 

2.7.1 Company reserves the right to increase OK decrease security deposit amounts applicable to the services being provided by the 
Company: 

2.7.1.1 If the Customer's average consumption increases by more than ten (IO) percent for residential accounts within a 
twelve (12) consecutive month period and five (5) percent for nonresidential accounts within a twelve (12) 
consecutive month period or, 

If the Customer chooses to change from Standard offer to Direct Access services, the deposit may be decreased by 
an amount, wbich reflects that portion of the customer's service being provided by a load serving ESP. However if 
the Load Serving ESP is providing ESP Consolidated Billing pursuant to the Company's Schedule 10 Section 7, the 
entire deposit will be credited to customers account or, 

If the Customer chooses to change from Direct Access services to Standard offer service, the requested deposit 
amount may be increased by an amount pursuant to section 2.5, which reflects that APS is providing bundled 
electric service. 

2.7.1.2 

2.7.1.3 

2.7.2 Separate security deposits may be required for each service location. 

0 
APSO3855 
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2.7.3 

2.7.4 

2.7.5 

2.7.6 

2.7.7 
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Customer security deposits shall not preclude Company from terminating agreement for service or suspending senice for any 
failure in the performance of Customer obligation under the agreement for service. 

Cash deposits held by the Company six (6) monthdl83 days or longer shall earn interest.at the established one year Treasury 
Constant Maturities rate, effective on the first business day of each year, as published on the Federal Reserve Website. 
Deposits on inactive accounts are applied to the final bill when all service options become inactive, and the balance, if any, is 
refunded to the Customer of record within thirty (30) days. For refunds resulting from tbe customer changing from Standard 
Offer to Direct Access, the difference in the deposit amounts will be applied to the customer's account. 

If Customer terminates all service with Company, the secun'ty deposit may be credited to Customer's final bill. 

Residential security deposits shall not exceed two (2) times Customer's average monthly bill as estimated by Company for the 
services being provided by the Company. 

2.7.6.1 Deposits or other inshuments of credit will automatically expire or be returned or credited to customers account 
after twelve (12) consecutive months of service, provided Customer has not been delinquent more than twice, unless 
Customer has filed bankruptcy in the last 12 months. 

Nonresidential security deposits shall not exceed two and one-half (2-1/2) times Customer's maximum monthly billing as 
estimated by the Company for the service being provided by 

2.7.7.1 Deposits and non-cas after twenty-four (24) months of service 
than twice in the payment of bills or 
months unless the Customer's financial 

and will be returned 
disconnected for non 
condition warrants extension of the security deposit. 

2.8 Line Extensions - Installations requiring Company to extend its in order to establish service will be made in accordance with 
Company's Conditions Governing Extensions of Electric Distribution Lines and Services filed with the Arizona Corporation Commission. 

- Rates 

3.1 Rate Information - Company shall provide in accordance to Commission Rule, R14-2-204, a copy of any rate schedule applicable to that 
Customer for the requested type of service. In addition, Company shall notify its Customers of any changes in Company's tariffs affecting 
those Customers. 

3.2 Rate Selectios - Customer's service characteristics and wvice requirements determine the selection of applicable rate schedule. If the 
Customer is being served on a Standard Offer rate, the Company will use reasonable care in initially establishing service to Customer 
under the most advantageous Standard Offer rate schedule applicable to Customer. However, because of varying Customer usage patterns 
and other reasons beyond its reasonable knowledge or control, Company cannot gwantee that the most economic applicable rate will be 
applied. Company will not make any refunds in any instances where it is determined that Customer would have paid less for service had 
Customer been billed on an alternate applicable rate or provision of that rate. 

Standard Offer Optional Rates - Certain optional standard offer rate schedules applicable to certain classes of service allow Customer 
option to select the rate schedule to be effective initially or after senice has been established. Customer desiring service under an 
alternate rate schedule after service has been established must make such request in writing to Company. Billing under the alternate rate 
will become effective from or after the next meter reading, or when the appropriate metering equipment is in place. No further changes, 
however, may be made within the succeeding twelvemonth period. Where the rate schedule or contract pursuant to which Customer is 
provided service specifies a term. Customer may not exercise its option to select an alternate rate schedule until expiration of that term. 

Direct Access rate selection will be effective upon the next regular meter read date if the direct access service request is processed fifteen 
(1 5) calendar days prior to that date and the appropriate metering equipment is in place. If a direct access service request is made less 
than fifteen (15) days prior to the next regular read date the effective date will be at the next meter read date thereafter. The above 
timefmmes are applicable for customers changing their selection of Electric Service Providers or for customers returning to standard offer 
service in accordance with the rules, regulations, and orders of tbe Commission. 

Any customer making a Direct Access rate selection may return to standard offer service in accordance with the rules, regulations, and 
orders of the Commission. However, such customer will not be eligible for Direct Access for the succeeding twelve (12) month period. If 
a customer returning to standard offer, in accordance with the rnles, regulations and orders of the Commission, was not given the required 
notification in accordance, with the rules and regulations of the Commission, by their Load Serving ESP of its intent to cease providing 
competitive services then the above provision will only apply if the customer fails to select another ESP within sixty (60) days of returning 
to standard offer. 

3.3 

3.4 

3.5 

Billing and Collection 

4.1 Customer Service Installation and Billing - Service billing periods normally consist of approximately 30 days unless designated otherwise 
under rate schedules, through contractual agreement, or at Company option. 

APSO3856 
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4.1 . I  The Company normally meters and bills each premise separately; however, adjacent and contiguous premises not separated by 
private or public property or right of way and operated as one integral unit under the same name and as a part of the same 
business, will be considered a single premise as specified in Company's Schedule #4. 

Customer service installation will normally be arranged to accept only one type of standard service at one point of delivery to 
enable service measurement through one meter. If Customer requires more than one type of service, or total service cannot be 
measured through one meter according to Companfs regular practice, separate meters will be used and separate billing 
rendered for the service measured by each meter. 

4.1.2 

4 2  Collection Policy - The following collection policy shall apply to all customer accounts: 

4.2.1 All bills rendered by the Company are due and payable no later than fifteen (15) days from the billing date. Any payment not 
received within this time frame shall be considered delinquent. All delinquent bills for which payment has not been received 
shall be subject to the provisions of Company's termination procedure. Company reserves the right to suspend or terminate 
Customer's service for: i) non-payment of any services provided by Company, including but not limi 
service bills; iii) non-payment of service establishment charges; iv) non-payment of security deposits; v) n 
test charges; vi) non-payment of any dishonored payment charges; vii) Don-payment of late charges, viii) non-payment of 
collection charges. All delinquent charges will be subject to a late charge at the rate of eighteen percent (18%) per annum. 

active account shall result in the suspension or termination of service thereunder. 

These charges remain the responsibility of the customer to pay. Normal colleaion activity, including discontinuing service, 
may be followed for failure to pay. 

4.3 Remonsibilitv for Payment ofBills 

4.3.1 Customer is responsible for the payment of bills until service is ordered discontinued and the ComDanv has had reasonable . _  .~ 
time to secure a final meter reading for those services involving energy usage, or if non-metered services are involved until the 
Company has had reasonable time to process the disconnect request. 0 - 

4.3.2 When an error is found to exist in the billing rendered to Customer, Company will correct such an error to recover or refund the 
difference between the original billing and the correct billing. Such adjusted billings will not be render in excess 
of the applicable statute of limitations from the date the mor is discovered. Any refunds to Customers adjusted 
billings will be made promptly upon discovery by Company. Underbillings by Company shall be billed to Customer who shall 
be given an equal length of time such as number of months underbilled to pay the backbill without late payment penalties, 
unless there is evidence of meter tampering or energy diversion. Except in situations where the account is billed on a special 
contract or non-metered rate, where m i c e  has been established but no bills have been rendered, or where there is evidence of 
meter tampering or energy diversion, underbillings for residential accounts shall be limited to three month 
accounts shall be limited to six months. 

Where Company is responsible for producing the Customer's bill. Company may provide a one time incentive of up to $10.00 
maximum to Customers who elect to pay their bills using the Company's SurePay option. 

4.3.3 

Dishonored Paments - If Company is notified by the Customer's financial institution that they will not honor a payment tendered by 
Customer for payment of any bill because: (i) there are insuficient funds; (ii) the account has been closed; (iii) Customer has sent a "stop 
payment" request or (iv) any other reason the financial institution will not honor Customer's payment, Company may require the 
Customer to make payment in cash, by money order, certified check, or other means which guarantee the Customer's payment to the 
Company. 

Customer shall be charged a fee of fifteen dollafi ($15.00) for each instance where Customer tenders payment of a bill with a 
payment that is not honored by Customer's financial institution. 

The tender of a dishonored payment shall in no way (i) relieve Customer of the obligation to render payment to Company 
under the original terms of the bill, or (ii) defer Company's right to terminate senice for nonpayment of bills. 

Where the Customer has tendered two (2) or more dishonored payments in the past twelve (12) consecutive months, Company 
may require Customer to make payment in cash, money order or cashids check for the next six (6) consecutive months. 

4.4.2 

4.4.3 

4.5 Field Call Charm - Company may require payment of a Field Call Charge of $1 5.00 when an authorized Company representative travels 
to Customer's premises to accept payment of a delinquent account, notify of service termination, or make payment anangements or 
terminate the service. This charge will only be applied for field calls resulting from the termination process. 

4.5.1 If a termination is required at the pole, a reconnection charge of $87.50 will be required; if the termination is in underground 
equipment, the reconnection charge will be $125.00. 0 
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4.5.2 To avoid discontinuance of service, Customer may make payment in full, including any necessary deposit in accordance with 
Section 2.5 or make payment arrangements satisfactory to Company. 

4.6 On-site Evaluation - Company may require payment of an On-site Evaluation Charge of $50.00 when an authorized Company field 
investigator performs an on-site visit to evaluate how the customer may reduce their energy usage. This charge may be assessed 
regardless of if the customer actually implements the Company suggestions. 

5.1 Service Voltage - The Company will deliver electric service at the standard voltages specified in the Electric Service Requirements 
Manual published by Company and as specified in AAC R-14-208.F. 

Responsibility: Use of Service or Auuaratus 

5.2.1 

5.2 

Customer and Company each shall save the other harmless from and against all claims for injury or damage to persons or 
property occasioned by or in any way resulting from the services being provided by the Company or the use thereof on their 
respective sides of the point of delivery. Company shall, however, have the right to suspend or terminate service in the event 
Company should leam of service use by Customer under hazardous conditions. 

Customer shall exercise all reasonable care to prevent loss or damage to Company property installed on Customds premise for 
the purpose of supplying service to Customer. 

Customer shall be responsible for payment for loss or damage to Company property on Customer‘s premise arising from 
neglect, carelessness or misuse and shall reimburse Company for the cost of necessary repairs or replacements. 

Customer shall be responsible for payment for any equipment damage andor estimated unmetered usage resulting from 
unauthorized breaking of seals, interfering. tampering or by-passing the meter. 

Customer shaU be responsible for notifying Company of any failure in Company’s equipment. 

5.2.2 

5.2.3 

5.2.4 

5.2.5 

Service Intenuutions: Limitations on Liability of Comuany 

5.3.1 

5.3 

Company shall not be liable to Customer for any damages occasioned by Load Serving ESP’s equipment or faihm to perform, 
fluctuations, intemptions or curtailment of electric service except where due to Company’s willful misconduct or gross 
negligence. Company may, without incurring any liability therefore, suspend Customer‘s electric service for periods 
reasonably required to permit Company to accomplish repairs to or changes in any of Companfs facilities. Customers need to 
protect their own sensitive equipment from harm caused by variations or intermptions in power supply. 

In the event of a national emergency or local disaster resulting in disruption of normal service, Company may, in the public 
interest and on behalf of Electric Service Providers or Company, interrupt service to other Customers to provide necessary 
service to civil defense or other emergency service agencies on a temporary basis until normal service to these agencies can be 
restored. 

5.3.2 

5.4 Comuanv Access to Customer Premises - Company’s authorized agents shall have unassisted access to Customer‘s premises at all 
reasonable hours to install, inspect, read, repair M remove its meten or to install, operate or maintain other Company property, or to 
inspect and determine the connected electrical load. Neglect or refusal on the part of Customer to provide reasonable and unassisted 
access shall be sufficient cause for discontinuance of service by Company, or denial of any existing rate options when access is required. 
However, all conditions existing prior to June 30, 1998 shall be grandfathered. Company verification of unassisted access may be 
required before service is restored. 

Easements - All suitable easements or rights-of-way required hy Comp any podon ofthe atension which is on premises -ed, 
leased or otherwise controlled by Customer shall be furnished in Company’s name by Customer without cost to Company and in 
reasonable time to meet proposed service requirements. All easements or rights-of-way obtai on behalfofcompany shall contain such 
terms and conditions as are acceptable to Company. 

Load Characteristics - Customer shall exercise reasonable care to assure that the electrical characteristics of its load, such as deviation 
from sine wave form (a minimum standard is EEE 519) or unusual short interval fluctuations in demand, shall not impair service to other 
customers or interfere with operation of telephone, television, or other communication facilities. Tbe deviation from phase balance shall 
not be greater than ten percent (10%) at any time. The power factor of the load shall not be less than ninety percent (90%) fagging, but in 
no event leading, unless agreed to by Company. In the event that Customer does not maintam such power factor, at the option of 
Company, kVa may he substituted for kW in determining the applicable charge for hilling purposes for each month in which such failure 

5.5 

5.6 

OCCUTS. 

Metering and Meterine Eauiument 

6.1 Customer Eauiument- Customer shall install and maintain all wiring and equipment beyond the point of delivery. Except for Company’s 
meters and special equipment, Customer‘s entire installation must conform to all applicable construction standards and safety codes and if 
an inspection or permit is required by law or by Company, the same must be 
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6.1.1 Customer shall provide in accordance with Company’s current service standards and/or Electric Service Requirements manual, 
at no expense to Company, and close to the point of delivery, a sufficient and suitable space acceptable to Company’s 
representative for the installation of Company’s metering equipment. All updates to the Electnc Service Requirements manual 
shall be provided to the ACC Staff in a timely manner. 

If telephone lines or any other devices are required to read the meter, the Customer is responsible for the installation and 
maintenance, at no cost to the Company. 

Where a customer requests, and Company approves, a special meter reading device to accommodate the customer’s needs, the 
cost for such additional equipment shall be the responsibility of the customer. 

6.1.2 

6.1.3 

6.2 Comuanv Eauiument 

6.2.1 A Load Serving Entity or their authorized agents may remove the Company’s metering equipment pursuant to the Company’s 
Schedule 10. Meters not returned to the Company or returned damaged will be charged the replacement costs less 5 years 
depreciation plus an administration fee of fifteen (15)%. Potential transformers (PTs) and current transformers (CTs) not 
returned to the Company or returned damaged will be charged net book value plus an administrative fee of fifteen (15) %. 

The Company will lease lock ring keys to Load Serving Entities andlor their agents authorized to remove Company meters 
pursuant to the terms and conditions of the Company’s Schedule 10 at a refundable charge of $70.00 per key. The charge will 
not be refunded if a key is lost, stolen, or damaged. If Company must replace ten (lO)?h of the issued keys within any twelve 
(12) month period due to loss by the MSP, Company may, rather than leasing additional lock ring keys, require the ESP to 
arrange for a joint meet. All lock ring keys must be returned to APS witbin five (5) working days if the load serving entity 
and/or their authorized agents are: 

6.2.2 

1) 
2) 
3) 

No longer permitted to remove the Company’s meters pursuant to conditions of the Company’s Schedule 10. 
No longer authorized by the Arizona Corporation Commission to provide services. 
Or if the ESP Agreement has been terminated. 

0 

6.2.3 If the load serving ESP, customer, and/or its’ agent request a joint site meeting for removal of Company metering and 
associated equipment andor lock ring a base charge will be assessed of $30.00 per site for the Phoenix metropolitan area and 
$75.00 per site for all other areas. The Compatiy may assess an additional charge of 530.00 per hour for joint site meetings 
that exceed thirty (30) minutes. In the event Company must temporarily replace ESP’s meter and/or associated metering 
equipment as necessary during emergency situations or to restore power to a customer, the above charges may apply. 

Servlce Connections - Company is not required to install and maintain any lines and equipment on Customer‘s side ofthe point of delivery 
except its meter. For the mutual protection of Customer and Company, only authorized employees or agents of the Company or the Load 
Serving Entity are permitted to make and energize the connection between Company’s service wires and Customefs senice entrance 
conductors. Such employees carry credentials which they will show on request. 

Measunne. Customer Service - All the energy sold to Customer will be measured by commercially acceptable measuring devices by the 
Company or the load serving ESP pursuant to the terms and conditions of APS’ Schedule 10. Except where it is impracticable to meter 
loads such as street lighting, s-ty ligbting, or special installations in which case the consumption may be calculated. 

6.3 

6.4 

6.4.1 For Standard Otrer Customers, or where. Company is the Meter Reading Service Provider, the readings of the meter will be 
conclusive as to the amount of electric power supplied to Customer unless, there is evidence of meter tampering or energy 
d ivenh,  or unless a test reveals the meter is in ermr by more than plus or minus three percent (3%). 

If there is evidence of meter tampering or energy diversion, Customer will be billed for the estimated energy consumption that 
would have been registered had all energy usage been properly metered. 

If any meter after testing is found to be more than three percent (3%) in error, either fast or slow, proper correction shall be 
made of previous readings and adjusted bills shall he rendered or adjusted billing information will be provided to the Electric 
Service Provider. 

Customer will be billed for the estimated energy consumption that would have been registered had the meter been operating 
properly. where Company is the Meter Reading Service Provider, Company shall, at the request of Customer or the ESP, 
reread Customer‘s meter within ten (10) working days after such request by Customer. The cost of such rereads, which is $10, 
may be charged to Customer or ESP, provided that the original reading was not in error. 

Where the ESP is the Meter Service Provider Or Meter Reading Service Provider, and the ESP and/or its’ agent fails to provide 
the meter read to APS pursuant to the Company’s Schedule IO Section 8.1 6 Meter Reading Data Obligations, the CQmpany 
may obtain the read. The cost of such reread, which is $1 0, may be charged to the ESP. 

6.4.2 

6.4.3 

6.4.4 

6.4.5 

I 0 

6.5 Meter Testing - Company tests its meters regularly in accordance with a meter testing and maintenance program as approved by the 
Corporation Commission. Company will, however, individually test a Company ownedlmaintained meter upon Customer‘s or ESP’s 
request. If the meter is found to be within the plus or minus three percent (3%) limit, Company may charge Customer of ESP 525.00 for 
the costs of the meter test. 

APSO3859 
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Master Metering 

6.6.1 Mobile Home Parks - Company shall refuse service to all new construction and/or expansion of existing permanent residential 
mobile home parks unless the construction and/or expansion is individually metered by the utility as stated in R14-2-205 of the 
Corporation Commission's Administrative Rules and Regulations. 

Residential Aoartment Comdexes. Condominiums and Other Multiunit Residential Buildin% - Company shall refuse service 
to all new construction of apartment complexes and condominiums which are master metered unless the building(s) will be 
served by a centralized heating, ventilation and/or air conditioning system and the contractor can provide to the utility an 
analysis demonstrating that the central unit wll result in a favorable costbenefit relationship as stated in R14-2-205 of the 
Corporation Commission's Administrative Rules and Regulations. 

6.6.2 

1 .  mnination of Service 

7.1 With Notice - Company may without liability for injury or damage disconnect service to any Customer for any of the reasons stated 
below, provided Company has met the notice requirements established by the Corporation Commission: 

7.1.1 

7.1.2 

7.1.3 

7.1.4 

7.1.5 

Customer's violation of any of Company's tariffs. 

Failure of Customer to pay a delinquent bill for services provided by the Company. 

Customer's breach of a written contract for service. 

Failure of Customer to comply with Company's deposit requirements. 

Failure of Customer to provide Company with satisfactory and unassisted access to Company's equipment. However, all 
conditions existing prior to June 30, 1998 shall be grandfathered. 

When necessary to comply with an order of any govemmental agency having jurisdiction. 

Failure of a prior customer to pay a delinquent bill for utility services where the prim customer continues to reside on the 

7.1.6 

7.1.7 
premises. 

7.2 Without Notice - Company may without liability for injury or damage disconnect service to any Customer without advance notice under 
any of the following conditions: 

7.2.1 The existence of an obvious hazard to the health or safety of persons or property. 

7.2.2 Company has evidence of meter tampering or fraud. 

7.2.3 

7.2.4 

Restoration of Setvice - Company shall not be required to restore service until the conditions, which resulted in the termination, have been 
corrected to the satisfaction of Compmy. 

Company has evidence of unauthorized resale or use of electric service. 

Failure of Customer to comply with the curtailment procedures imposed by Company during a supply shortage. 

7.3 

8. Removal of Facilities - Upon the termination of service, Company may without liability for injury or damage, dismantle and remove its facilities 
installed for the purpose of supplying service to Customer, and Company shall be under no finther obligation to serve Customer. If, however, 
Company has not removed its facilities within one (1) year after the termination of service, Company shall thereafter give Customer thirty (30) days 
written notice before removing its facilities, or else waive any reestablishment charge within the ncxt year for the same service to the same Customer 
at the same location. 

For purposes of this Section notice to Customer shall be deemed given at the time such notice is deposited in the U.S. Postal Service, first class mail, 
postage prepaid, to Customer at hidher last known address. 

Succusors and Assiens - Agreements for Service shall be binding upon and for the benefit of the successors and assigns of Customer and Company, 
but no assignments by Customer shall be effective until Customer's assignee agrees in writing to be bound and until such assignment is ac 
writing by Company. 

9. 

10. W-Q - THERE ARE NO UNDERSTANDINGS, AGREEMENTS, REPRESENTATIONS, OR WARRANTIES, EXPRESS OR IMPLED 
(NCLUDING WARRANTIES REGARDING MJ5RC"TABILlTy OR FITNESS FOR A PARTICULAR PURPOSE), NOT SPECIFIED HEREJN 
OR IN THE APPLICABLE RULES OF THE ARIZONA CORPORATION COMMlSSlON C O N W I N G  THE SALE AND DELIWRY OF 
SERVICES BY COMPANY TO CUSTOMER. THESE TERMS AND CONDlTIONS AND THE APPLICABLE RULES OF THE ARIZONA 
CORPOR4TION COMMISSION STATE THE ENTIRE OBLIGATION OF COMPANY IN CONNECTION WITH SUCH SALES AND 
DELNERES. 
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I. INTRODUCTION 

Plaintiffs Avis Read and Paul and Linda Shaeffer have brought this action against Defendant, 

4rizona Public Service Company (“APS”), challenging APS ’. computer-driven, system-wide use of 

mlawfbl estimating and billing procedures.’ 

The record in this case establishes that APS has acted with blatant disregard for its position as 

1 public service company e activities are governed by specific statutes and regulations. Instead, 

4PS has systematically deceived and overcharged its customers for electricity by failing to follow 

egally required practices and procedures regarding meter reading, estimating and billing. 

The APS customers affected by these practices can be easily identified and divided into two 

iubclasses: those who received estimates for consumption alone, and those customers who were billed 

br both consumption and estimated demand. All APS customers who received estimated bills will fall 

nto one group or another, depending upon their meter type and rate plan. It is the estimated billing 

xocedures and practices that will be on trial or ruled upon by motion, making this a perfect case for 

:lass-wide resolution. 

The record is undisputed in this case that Defendant has usedunlawful and deceptive procedures 

n estimating demand meters. Prior to 1998, Defendant could not automatically estimate demand, so 

Iilling clerks manually estimated demand using a variety of unapproved methodologies. The estimating 

brocedures Defendant has used since it began generating computer-driven estimates of demand in 1998 

re uniform, contrary to the law, unapproved by the Arizona Corporation Commission (“ACC”), and 

Lctually created ad hoc by APS employees. Further, in the case of the first bill after an estimate or 
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:stimated bills that are unlawful. This practice went on unabated from 1998 until late 2002. 

Defendant concedes that it has a single computer system that applies uniform estimating and 

3illing procedures to its customers. Because all estimated bills are rendered using .the same system, 

hese uniform billing practices are either lawful or they are not as to every APS customer who has had 

lis or her bill estimated. Indeed, the case can be decided as to all APS customers in a single class-wide 

rummary judgment motion post certification, 

Defendant’s estimatingprocedures are programmed into a computer, and hence they are applied 

miformly. This Court can look at them; place them side-by-side with the governing laws and 

’egulations; and determine whether they comply. This relatively simple comparison will decide these 

ssue as to the entire class. This case is not only appropriate for class certification, it is the kind of case 

hat Rule 23 was designed to efficiently resolve. These are small claims that aggregate to a large sum, 

nvolving system-generated bills and narrow legal issues. Rule 23 is not only the best way; it is the only 

yay to resolve them. 

The requirements of Ariz. Rule Civ. Pro. 23 are clearly satisfied and this action should be 

:edified as a class action on behalf of the class as defined in PlaintiFs certification motion. Regulation 

ewes as the surrogate guardian of fairness in place of competition for a regulated monopoly: the 

ponstraints and supervision mandated by the Regulations are not advisory, nor are they just an 

dministrative nuisance to APS. They govern and must be followed. 

II. THE REGULATIONS THAT CONTROL O S ’  PROCEDURES 
WITH RESPECT TO ESTIMATING METERS 

As described above, APS is a tightly regulated monopoly provider of an essential product. 

hause  of its absolute market power, the people of Arizona, acting through their Legislature and 

:orporation Commission, have put in place rules to be followed by APS and enforced by both the ACC 

nd the Courts to restrict .MS’ fi-eedom to operate 

or monopoly power is strict regulation. 

In the area of meter estimating, APS’ procedures are tightly controlled and its freedom to act 

s severely restricted. It is allowed to estimate meter reads under very limited circumstances, and 

rucially, it may not render an estimated bill at all, if the procedure by which it was created has not been 



E 
S 

1c 

11 

12 

13 

14 
0 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

, 25 
I 26 

~ 0 27 

I 28 

approved by the Commission. Further, any estimated bill must clearly state that it is an estimate, and 

APS may not send estimated bills for more than three consecutive months without taking direct steps 

to ensure an actual meter reading. 

Even if it is justified in sending out an estimated bill, that bill must, in addition, be based solely 

on the factors set forth in the Regulations, which require specific reference to particular past months’ 

usage. 

As the following will describe, Defendant’s post-1 998 estimating procedures and billing 

practices have treated the Commission and the Rules as annoyances to be evaded, ignored, or pacified 

according to need. The result has been a flood of fiaudulent, misleading, and unauthorized and 

excessive estimated bills paid for by class members. 

III. STATEMENT OF FACTS 

A P S  Bills Customers Using Unapproved, Unlawful and Deceptive 
Billing Practices and Procedures 

As a public service company, APS is required, by law, to seek approval of its rates, charges, and 

sstimating procedures by the ACC. See A.R.S. 6 40- 365. Also, any change in any rate, charge or 

service by APS is subject to a hearing and approval by the ACC. See A.R.S. 0 40-361, et seq. In 

ximipal, this regulatory scheme should result in bills that are the product of uniform, fair, and 

zovernmentally and publicly approved standards. However, while APS has implemented a uniform 

nechanism for billing its customers, the record in this case reveals that APS has, to the extent possible 

nithout easily getting caught, taken the role of fashioning its charges and billing methods upon itself.2 

JIGS is true notwithstanding a robust regulatory scheme that dictates, with great specificity, stringent 

ules relating to estimating meter reads and billing customers based upon those estimates. Arizona 

In anticipation of mandatory reporting to the ACC, APS employees have expressed their concern 
:garding APS’ unapproved estimating practices: “I’m concerned that [the ACC] will order us to share the 
:st ofour#’s around estimatedreads.” See APS01651, Exh. 1. In addition, APS employees have admitted 
iat during the class period, apart fiom estimates that were “beyond APS control, there are a significant 
nount of estimates that were created by APS.” Id. 

3 
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Administrative Code R14-2-216, governing electrical utilities, provides: 

~ A. Frequency and estimated bills 

1. Unless otherwise approved by the Commission, the utility or billing 
entity shall render a bill for each billing period to every customer in 
accordance with its applicable rate schedule and may offer billing 
options for the services rendered. Meter Readings shall be scheduled for 
periods of not less than 25 days Or more than 35 days without customer 
authorization. If the Utility or Meter Reading Service Provider changes 
a meter reading route or schedule resulting m a significant a alteration 
of billing cycles, notice shall be given to the affected customers. 

Each billing statement rendered bv the utilitv or billing entitv shall be 
computed on the actual usage during: the billing cvcle. If the utility or 
Meter Reading Service Provider is unable to obtain an actual reading, 
the utility or billing entity may estimate the consumption for the billing 
period giving consideration to the following factors where applicable: 

2. 

~ 

23 

24 

I 25 
I 26 

27 

28 : 

a. 

b. 

The customer’s usage during the same month 
of the previous year. 
The amount of usage during the preceding month. 

3. Estimated bills will be issued only under the following conditions 
unless otherwise appoved by the Commission: 

a. 

b. 

C. 

d. 

When extreme weather conditions, emergencies, or 
work stoppages prevent actual meter readings. 
Failure of a customer who reads his own meter to deliver his 
meter reading to the utility or Meter Reading Service provider 
in accordance with the requirements of the utility or Meter 
Reader Service Provider billing cycle. 
Provider is unable to obtain access to the customer’s premises 
for the purpose of reading the meter, or in situations where the 
customer makes it unnecessarily difficult to gain access to the 
meter, that is, locked gates, blocked meters, vicious or 
dangerous animals. If the utility or Meter Reader Service 
Provider is unable to obtain an actual reading for these 
reasons, it shall undertake reasonable alternative to obtain a 
customer reading of the meter. 
Due to customer equipment failure, a 1-month estimation will 
be allowed. Failure to remedy the customer equipment 
condition will result in penalties for Meter Service Providers 
as imposed by the Commission. 

3The history of Regulation R14-2-210 is as follows: 
dopted effective March 2, 1982 (Supp. 82-2). Amended by an emergency action effective August 10, 

1998, pursuant to A.R.S. 0 41-1026, in effect for a maximum of 180 days (Supp. 98-3). Emergency 
endment replaced by exempt permanent amendment effective December 3 1,1998 (Supp. 98-4). 
ended by exempt rulemaking at 5 A.A.R. 3933, effective September 24,1999 (Supp. 99-3). See 

R14-2-210 (2004). 
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e. To facilitate timely billing for customers using load profiles. 
After the 3rd consecutive month of estimating the customer’s bill due to lack 
of meter access. the utilitv or Meter Readinn Service Provider will attempt to 
secure an accurate reading of @e meter. Failure on the part of the customer 
to comply with a reasonable request for meter access may lead to 
discontinuance fo service. 

A utility or billing entity may not render a bill based on estimated usage if; 
a. The estimatin? Procedures emploved bv the utili@ or billin? entity 
have not been amroved bv the Commission. 
b. The billing would be the customer’s 1’‘ or final bill for 

service. 
c. The customer is a direct-access customer requiring load data. 
d. The utilitv can obtain customer-supplied meter 

readings to determine usage. 

When a utility or billing entity renders an estimated bill in 
accordance with these rules it shall: 
a. 

4. 
. 

5. 

6. 

Maintain accurate records for the 
reasons therefor and efforts made to 
secure an actual reading; 

Clearlv and conspicuouslv indicate that 
it is an estimated bill and note the 
reason for its estimation. 

b. 

emphasis added). 

APS has utilized only two systems to estimate bills throughout the proposed class period. The 

irst system was in place until September 1998. Under this billing system, when a demand read was 

navailable, the demand calculation was produced using unapproved methods. See Exhibit 2. On or 

bout March 1999, APS implemented a new computer billing and estimating system, which APS 

mployees refer to as the“Customer Information System,” or “CIS.” SmithDepo. at p. 24. (See Exhibit 

). This system replaced an older computerized billing system, which had been used to generated bills 

ir all APS customers prior to the implementation of the “new” CIS in September 1998. It is 

ncontroverted that the “new” CIS was used to generate bills for all customer accounts relevant to this 

lass action &om the date of its implementation. Moreover, it is this system, acting upon parameters 

reated andor commissioned by APS that is responsible for calculating and producing estimated bills 

)r APS customers whose meters are not read. 

APS’ conduct with respect to demand meters represents an extraordinary disregard for these 

:gulations. As described above, any estimated bill must, under R14-2-10, be based upon the factors 
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5 a memo dated November 30,2000 fi-om Janet Smith to Cynthia Janka, another APS employee: 

stated in Section 2(a) and 2(b): the customers usage in the same month of the previous year, and the 
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“I met with Lori and her group yesterday to discuss some estimating issues. One of the 
items raised was how to properly estimate a demand. After some discussion we anived 
at what is the best method, so this is a heads up to you in case you are ever asked by the 
Commission. As you h o w  the old system did not estimate demands. The billing 
consultants and associates used various methods to estimate demands when needed (it 

ed depending upon the person doing the estimating, not the situation).” 

Exh. 2. 

From this bizarre arrangement, APS, in September 1998, changed its computer system to allow it to 

automatically estimate demand for APS’ demand customers where no actual demand reading had been 

taken. 

As Ms. Smith describes in her memo, she and her colleagues “decided” to program in a series 

of percentage “load factors” that would be determined by meter type. There was no mention of the 

Section 2(a) and 2(b) factors, and APS, through Ms. Smith, created them around, rather than through 

Commission approval. The only approval of the procedure was provided by “Jana and Cyntha” in a 

memo dated December 4,2000, that apparently approves the use of the “Smith formula” for all demand 

estimates. 

Incredibly, on June 19, 2002, Smith wrote a memo instructing the technical staff at A P S  to 

change the load factors used to generate an estimat demand bill by changing the percentage load 

factors to be used fi-om those she had initially set. See Exh. 4. Again, these changes were made without 

any Commission involvement. 

The “Smith formula” was created ad hoc, internally, by APS. Indeed, in a later memo, Smith 

describes having created the procedure in “20 minutes” (See Smi th  E-mail, Exh. 5). Thus, since 

September 1998, Defendant has been regularly estimating demand a formula that is completely 

unlawfid under Section 5(a). 

The mis-estimation of demand is particularly egregious bec 



I 1 non-accountability of the entire process. As all of Defendant’s witnesses have agreed, estimated 

demand carinot be recaptured, because demand is only accurate in the month after a demand meter is 

“reset”. Thus a meter read after three months of estimating will record the highest demand at any point 

in the previous three months. Further, when the meter is finally read, because there is no way to know ’ when the highest demand occurred, the actual reading is just an estimate. A meter finally read in 

October will be billed as if the demand had reached the point shown in October, when that point may 

have been reached in August. In truth, with respect to demand meters, the first actual reading after an 

estimated month is itself an estimate for that month, although APS represents it as actual demand for 

that month. As noted above, this is directly contrary to Section 6(b) which requires disclos 

estimates. 

In short, Defendant’s estimating procedures have been and remain an ad hoc, unapproved, 

misrepresented, self-created hodge-podge. That said, it is indisputable that the whole procedure, with 

its succeeding self-created changes has been reduced to a computer-driven, uniform estimating and 

billing system using the “Smith formula” for estimating demand. Whether it is lawful is a simple, 

common question resolved by analysis of the regulations applied to the procedures, not individual facts. 

Apart from utilizing unapproved and unlawll methodologies for estimating demand reads, the 

S produced thousands of unlawful bills for those customers who were on a standard, or non- 

demand rate. When A P S  purchased its new CIS, APS failed to adjust the new CIS’S pre-pro 

estimating mechanisms to comply with Arizona law and regulations, notwithstanding the fact that the 

new CIS’s non-compliance with Arizona law was patently evident, even fiom the CIS’S very operating 

manual. See APSO2772 , Exh. 6. ([CIS] will estimate four consecutive months if necessary before 

requiring the meter be read.”) On July 26*, 2002 APS finally corrected this problem with its Customer 

Information System that was causing the computer billing system, in violation of Arizona law, to 

automatically estimate electric bills for up to four months. See APS03352, Exhibit 7. The existence 

of the illegal bills generated by the CIS from September 1998 to July 2002 has, to Plaintiffs’ 

knowledge, never been reported to the ACC or APS customers. This blatant conduct went uncorrected 

for close to four years and caused APS to generate thousands of bills in violation of Arizo 
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IV. PROPOSED CLASS 

Plaintiffs seek to certifjr the following class: 

All persons who, fiom September 1, 1998, paid estimated bills that were based upon 
unlawful, map roved estmating procedures, formulae and practices. Subclass A 

during the class period. Subclass B consists of all those APS customers, who were not 
on a “demand” rate, whose bills were estimated for more than three consecutive months 
during the class period. 

The Common Factual and Legal Issues in this Action Merit Class Certification 

Plaintiffs in this action seek relief for all persons who paid estimated bills that were based upon 

unlawful, unapproved estimating procedures, formulae and practices. Plaintiffs propose that, for the 

ease ofmanagement ofthis action and in the interest ofjustice, the class be divided into two subclasses. 

consists of all J: ose APS customers who were billed for estimated demand readings 

A. 

1. 

As described, supra, many APS customers are billed based upon both their usage of Kilowatt 

IOLU-s and peak Kilowatt usage over a specified period, or “demand”. Subclass A consists of all those 

US customers who were billed for estimated demand readings during the class period. 

Subclass A - Those A P S  Customers on “Demand” Rates Issued Estimated Bills 

The interests of Subclass A will be protected adequately and fairly by Avis Read, who was 

3illed repeatedly for estimated demand usage during the proposed class period. Plaintiff Avis Read’s 

lemand meter (meter # 90683) had been estimated using unapproved formulae by APS on many 

iccasions relevant to this action. See Exh. A&B fi-om Amd. Complaint. All members of Subclass A 

)remise liability on all ten counts listed in Plaintiffs First Amended Complaint. 

2. Subclass B- Those APS Customers with KWh Only Meters That Were Estimated in 
Violation of Arizona Law 

Jn addition to Subclass A, another readily definable group ofAPS customers has been adversely 

mpacted by APS’ unlawll billing and estimating practices. Class B can easily be defined as those 

US customers, who were not on a “demand” rate, whose bills were estimated for more than three 

:onsecutive months during the class period. 

The interests of this class of customers will be fairly and adequately represented by Paul and 

A d a  Schaeffer, who were forced to pay estimated bills by APS for months at a time, effectively 
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forcing them to provide APS with interest-free loans. Plaintiffs allege that U S ’  conduct towards each 

member of this Subclass constitdtes violations of A.R.S. 3 44-1 522, Arizona Administrative Code R-2- 

2 10 and A.R.S:$40-367. Additionally, Class B seeks relief under claims of: breach of contract; breach 

of fiduciary duty; breach of express warranty; and, negligence. 

V. CLASS CERTIFICATION STANDARDS UNDER ARIZ. RULE CIV. PRO. 23 

In determining whether a class action will be certified, the substantive allegations of the 

:omplaint should be taken as true, except where clearly controverted by evidence4. See. Blackie v. 

Barrack, 524 F.2d 891,901 (9th Cir. 1975), cert. denied, 429 U.S. 816,97 S.Ct. 57,50 L.Ed.2d 75 

:1976). Inquiryinto the merits ofthe case is forbiddeninruling on amotion for class certification. See, 

Eisen v. Carlisle Jacquelin, 417 U.S. 156,177-78 (1974). Moreover, “[g]enerally, [Rule 231 should be 

;onstrued liberally, and doubts concerning whether to certify a class should be resolved in favor of 

:ertification. ESI Ergonomic Solutions. LLC v. United Artists Theatre Circuit, Inc., 203 Ariz. 94,98, 

50 P.3d 844,848 (App.Div. 1 2002) (review denied) (emphasis added). While the certification of aclass 

is discretionary, “[tlhe trial court, if possible, should employ its discretion to define the class in a 

manner that will allow utilization of the class action procedure.” Lennon v. First National Bank of 

Arizona, 21 A r i z . 4 ~ .  306, 308, 518 P.2d 1230, 1232 (App.Div.1 1974). Last, “[c]lass action 

;ertifications to enforce consumer protection laws are ‘desirable and should be encouraged.”’ Duran 

Y. Credit Bureau of Yuma. Inc., 93 F.R.D. 607,610 @.Ark. 1982) quoting Watkins v. Simmons and 

Clark, Inc., 618 F.2d 398,404 (6th Cir. 1980). 

A. Numerosity 

Rule 23(a)(l), commonly known as the “numerosity” element, requires that the Class be “so 

numerous that joinder of all themembers is impracticable.” Ariz. Rule Civ. Pro 23(a)(l). While there 

is no bright line rule regarding the number of class members required to satisfy the numerosity 

Because the language of Arizona Rule of Civil Procedure 23 is identical to Rule 23 of the Federal 
:des of Civil Procedure, federal cases construing F.R. .P. Rule 23 are authoritative. & ESI Ergonomic 
,elutions, LLC v. United Artists Theatre Circuit, Inc. 3 Ariz. 94,98 n.2,50 P.3d 844, 848 (App.Div.1 
002) (citing Lennon v. First Nat’l Bank of Ariozona, 21 Ariz.App. 306,308 n. 3,5 18 P.2d 1230,1232 n.3 
1974)). 
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requirement, so long as the putative class consists of more members than the named class 

representatives alone, the numerosity requirement may appropriately be satisfied. See Longon v. Green 

Acres Trust, 159 Ariz. 136, 140,‘ 765 P.2d 538,542 (App.Div.l 1989)(review denied). 

Here, the numerosity requirement is clearly met. APS currently has over 902,000 customers. 

See Exhibit 8, APS news release. Each APS customer is billed by the same computer billing and 

information system, and has either a consumption and demand or consumption meter. Accordingly, 

APS’ business records confirm that all APS customers who were issued estimated bills with a demand 

component were billed using unapproved estimating procedures. Additionally, APS ’ business records 

demonstrate that thousands of customas had their bills estimated for periods in excess of the statutory 

period. 

For instance, according to APS internal audits, fYom January 1 , 2001 through March 25,2002, 

over 100,000 customer accounts “had automatic system estimates of meter reads performed by the 

billing system when meter reads were missing or unavailable for all meter read dials required for 

billing.” See Exhibit 7 at APS03349. Pursuant to APS internal audits, over 2000 accounts were 

automatically “system estimated” over four times from March, 2001 to March 2002. See Exhibit 7 at 

APS03350. 

B. Commonality 

Rule 23(a)(2) requires that “there are questions of law or fact common to the class.” See Ariz. 

Rule Civ. Pro 23(a)(2). The standard for commonality is satisfied when “relief is based on questions 

of law applicable in the same manner to each member of the class.” Brink v. First Credit Resources, 

185 F.R.D. 567,570 @.Ark 1999) (internal quotations omitted). 

this requirement has been construed very liberally by Arizona courts: 

Like the other aspects of Rule 23, 

Maintenance of a class action does not depend upon commonality of all questions of 
fact and law, but only that such questions predominate over questions affecting 
individual members ofthe class. Like v. Carter. 448 F.2d 798 (8th Cir. 1971); Goldstein 
v. Regal Crest, Inc.. 59 F.R.D. 396 (D.C.1973). The common questions need not be 
dispositive of the entire action. EsDlin v. Hirschi. 402 F.2d 94 (10th Cir. 19682 cert. 
den., 394 U.S. 928,89 S.Ct. 1194.22 L.Ed.2d 459. 

Godbeyv. Roosevelt School District No. 66 ofMaricopa County, 131 Ariz. 13,18,638 P.2d 235,240 

(App.Div.1. 1981) (review denied 1981). 
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Also, the commonality standard is satisfied when relief is based on “questions of law applicable 

in the same manner to each member of the class.” O’Connor v. Boeina North Am., Inc., 180 F.R.D. 

359,371 (C.D.Ca1. 1997) (quoting General Tel. Co. Of the Southwest v. Falcon, 457 U.S. 147, 155, 

102 S.Ct. 2364,2369,, 72 L.Ed.2d 740 (1982)). Additionally, if common questions of law of fact exist, 

the possibility of variable damages for each class member is not a proper basis for finding that 

commonality among the class members does not exist. See. Blackie, 524 F.2d at 905. 

In the case at Bar, common questions of law and fact affect all class members’ claims. All 

subclass members pursue the same legal remedies under the same statutes and regulations, re 

the same business practices of APS. Resolution of those claims depends on answering the same 

questions, which can be done for all by considering common evidence regarding APS’ bushes 

jractices concerning billing, electric bill estimation and regulatory compliance, and simply comparing 

&e computer driven procedures to the regulations that govern them. The following questions of fact 

;hat must be resolved in any one case will apply and also resolve the issue for all the other class 

nembers ’ claims: 

a. 

b. 

c. 

d. 
e. 
f. 

g. 

whether APS’ estimating and billing ractices were andor remain to the present 
contrary to controlling State law an B Regulations; 
whether AF’S’ customers were being billed for the amount of electricity they 
actually consumed; 
whether APS’ customers were being billed for the amount of electricity they 
actually demanded; 
whether APS’ bills were false and misleading; 
whether APS overcharged customers for electricity; 
whether APS concealed the illegality of its actions &om the consuming public; 
and, 
whether Plaintiffs and the other members of the Class have been damaged by 
way of the aforementioned actions of the Defendant. 

idditonally, the following questions of law are common among the class members: 

a. whether Defendant has perpetrated consumer fi-aud in violation of A.R.S. 9 44- 
1522. et sea: 

its alleged conduct, has violated Arizona 

s alleged conduct, has been unjustly enriched; 
ts alleged conduct, has breached its fiduciary 

whether APS, by reason of its alleged conduct, has breached express warranties 
to the class; 

e. 

f. whether AI%, by reason of its alleged conduct, has breached contracts entered 
with Plaintiff and the Class: 

g. whether APS, by reason of its alleged conduct, has violated A.R.S. 9 40-361; 
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whether APS, by reason of its alleged conduct, has violated A.R.S. $40-367; 

whether Defendant, by reason of its alleged conduct, proximately caused injury 
to Plaintiff and the members of the Class and, if so, what is the proper measure 
of such damages; and, 
whether injunctive relief is appropriate to curtail said actions of the Defendant 
and require it to send estimated bills only upon following the procedures set 
forth in controlling Regulations. 

h. 

i. 

Defendant APS billed each class member using the same computer billing system throughout 

he class period. Likewise, the central legal and factual issues in this case involve standardized, 

iystematic conduct by APS towards its customers. Although the class members share a myriad of 

: omon  facts and legal issues, “all that is required is a c o m o n  issue of law or fact.’’ Blackie, 524 

7.2d at 904. Additionally, “[tlhe existence of shared legal issues with divergent factual predicates is 

ient, as is a common core of salient facts coupled with disparate legal remedies within the class.yy 

lanlon v.Chnrs1e.r Corp., 150 F.3d 1011, 10 (9th Cir. 1998). In the case at Bar, the commonality 

tandard is clearly met. 

2. Typicality 

Rule 23(a)(3) requires that “the claims or defenses of the repres 

he claims or defenses of the class . . .” Ariz. Rule Civ. Pro. 23(a)(3). “The test of typicality refers to 

he nature of the claim or defense of the class representative, and not to the specific facts from which 

t arose or the relief sought.” Jones v. Shalala, 64 F.3d 510,514 (9th Cir. 1995); See also, e.g., Hanlon 

I. Chrysler Corp., 150 F.3d 1001,1020 (9thCir. 1998); Donaldsonv. Pillsbwy Co., 554 F.2d 825,830 

8th Cir. 1977); Wright v. Stone Container Corp., 524 F.2d 1058 (8th Cir. 1975). The requirements of 

Lule 23(a)(3) were fully considered in Lennon v. First National Bank of Arizona, 21 Ariz.A~p. 306, 

18 P.2d 1230 (1974). There the court summarized: 

the claims of the representative party must be ”typical” of the 
ome courts have held that the typicality requirement is satisfied 
ons of law or fact exist. Greenv. Wolf Corn.. 406 F.2d 291,299 

ical if the interests of the 
ass members. Thomas v. 
anche Corn,. 52 F.R.D. 510 
emonstrate that absent class 
complains. White v. Gates 

,ennon., 21 Ariz.Ap~. at 309.518 P.2d at 1233. 
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In Lemon, the Court found that each test was independently met. Id. Subsequently, in the 

Godbev case, the Court of Appeals recognized that meeting any one of the three standards examined 

by the court in Lemon could satisfy the typicality requirement. See Godbev, ,131 Ariz.. at 17. 

Nonetheless, in the instant case typicality exists regardless of which test is applied. 

With respect to the first test for commonality suggestedin Lemon, as described in commonality 

section of this motion, infia, the plaintiffs’ claims and the facts surrounding their claims are typical of 

the rest of the class. Plaintiff Read had h meter estimated pursuant to the Sac fomulas used 

to estimate the demand meters of o 

electric bills were automatically estimated for over 3 months, in contravention of Arizona law and 

regulations, just as the other members of Subclass B were forced to pay bills that were based on 

estimates for over 3 consecutive months. 

Next, both Subclasses will be represented by plaintiffs who meet the second test suggested by 

the Lemon court. No facts exist in the record, or elsewhere, to suggest that either Read or the Schaffers 

are interested in any way that would be antagonistic to the class. On the contrary, both Read and the 

Schaffers have shown a willingness to assist in vindicating the rights of Arizona consumers through 

their participation in this litigation. 

Last, the third test for typicality is also met by the lead plaintiffs in this class action. Here, the 

absent class members, by virtue of the very definition of the Subclasses, have suffered the same 

grievances of which the named plaintiffs complain. This is especially true, because, as explained 

boughout this motion, all APS customers who received and paid for estimated bills were billed using 

:he same billing and computer systems and guidelines. 

In this case, the typicality requirement is met by Plaintiff Read for Subclass A and Plaintiffs 

Paul and Linda Schaffer with respect to Subclass B. Although, as established by the decision in 

3odbey, 13 1 Ariz. at 17, only one of the three possible tests for typicality need be met, here, each test 

.s clearly and easily satisfied. 

D. Adequacy 

Rule 23(a)(4) requires that “the representative parties will fairly and adequately protect the 

nterests of the class.” Ariz. Rule Civ. Pro. 23(a)(4). This requirement centers on the character and 
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quality of the named representatives and the quality and experience of the attorneys representing the 

class. See London, 159 Ariz. at 141, 765 P.2d at 543. Alternatively stated, “[rlepresentation is 

adequate if counsel for the class is competent and qualified, and the class representatives do not have 

interests antagonistic to or conflicting with those of the unnamed class members.” Brinkv. First Credit 

Resources, 185 F.R.D. 567,571 @.Ariz. 1999); see also Lerwill v. Infliaht Motion Pictures, Inc., 582 

F.2d 507,512 (9th Cir. 1978). 

In the present case the requirements of Rule 23(a)(4) have been hlly satisfied. First, there is 

no evidence that Plaintiff Avis Read has any interests antagonistic to the class, or that she will not 

vigorously pursue claims on behalf of the class. The same is true of the Shaeffers. Plaintiff Read’s 

demand and consumption meters were estimated repeatedly during the class period. See, Exh. A&B 

to Amended Complaint. In addition, Ms. Read and Mr. And Mrs. Shaeffer have retained counsel with 

substantial experience with consumer class actions. See Reed Affidavit. Clearly, the adequacy 

requirement is met in this case. 

E. Rule 23@) Requirements 

In addition to satisfying the requirements of Ariz. Rule Civ. Pro. 23(a), the provisions of at least 

one subsection of Ariz. Rule Civ. Pro. 23@) must be satisfied. In the instant case, the class should be 

sertified pursuant to Rule 23(b)(3) as: (1) common questions of law or fact will predominate over 

questions affecting only individual members; and (2) a class is “superior to other available methods” 

D f  adjudicating the case. Certification is also appropriate, as described, S a ,  under Rule 23(b)(2), as 

Plaintiff seeks a court order declaring Defendant’s practices unlawful and deceptive, and injunctive 

relief enjoining further commission of those ongoing practices. 

VI. THE REQUmMENTS OF ARIZ. RULE C N .  PRO. 23@)(3) ARE MET 

Common Issues of Law or Fact Predominate 

The predominance standard is met when common issues of fact and law, while not necessarily 

lispositive, predominate over questions affecting individual members of the class. See Godbey, 13 1 

4riz. at 18. Also, “the requirements of Rule 23@)(3) (and Rule 23(a)(3), to the extent they overlap) 

should be liberally construed.” Id. The predominance test does not require an exact conformity of the 

:laims among Class members, and instead merely “tests whether proposed classes are adhesive enough 
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to warrant adjudication by representation.” Local Joint Ex. Board of CulinarvIBartender Trust Fund v. 

LasVegasSands,Inc., 244F.3d 1152,1162(9thCir.2001),certdenied 151 L.Ed.2d299OJ. S.2001), 

quoting Amchern Prod. v. Windsor, 521 U.S. 591. The test is satisfied ‘‘{w]hen common questions 

present a significant aspect of the case and they can be resolved for all members of the class in a single 

adjudication.” Hanlon, 150 F.3d at 1022. 

In the case at Bar, the predominance requirement is satisfied, as a jury could reasonably 

conclude that APS is liable under legal theories applicable to all class members and based on evidence 

applicable to all members of the class. Moreover, the alleged violations can be established on a class- 

wide basis since the jury will be able to conclude, by reviewing common evidence of APS’ billing 

practices and procedures, whether APS’ conduct violated Arizona laws and Regulations. Plaintiffs will 

present evidence showing that APS acted with blatant disregard to the laws and regulations that govern 

its conduct with respect to billing and estimation. In light of APS’ defenses to these allegations, the 

iury will be able to make a determination on the merits of this case based on common evidence of 

standard, computer-driven practices, without having to examine a myriad of individual facts or legal 

heories. The result of this process will obviate the need for a multiplicity of actions and the resulting 

:ost and confusion that would be caused if all affected APS customers were forced to proceed with their 

Lctions individually. 

Class Action Is the Superior Method of Proceeding in this Case 

The final requirement to certify a class under Rule 23(b)(3) is that the Court determine that a 

:lass action is the superior method of proceeding. The real issue in determining superiority is the 

nanageability of the case as one class action, or alternatively, as thousands of individual actions. See 

3n&, 185 F.R.D. at 571-72. In reaching its determination with regard to superiority, the Court may 

:onsider the following factors5: 

(A) the interest of members of the class in individually controlling the prosecution or 
defense of separatt actions; (€3) the extent and nature of any litigation concerning the 
controversy already commenced by or against members of the class; (C) the desirability 
or undesirability of concentrating the htigation of the claims in the particular forum; 

These factors are enumerated in Rule 23 to provide guidance to the court and are not exclusive. 
=e Duran, 93 F.R.D. 607,610. 
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@) the difficulties likely to be encountered in the management of a class action. 

Ariz.R.Civ.Pro. 23(b)(3). 

The factors are designed to examine whether a class action is more efficient than individual 

litigation, thereby promoting judicial economy. See Valentino v. Carter Wallace, hc., 97 F.3d 1227, 

1232 (9th Cir. 1996); Brink, 185 F.R.D. at 572. The absence of individual lawsuits militates in favor 

if supporting the superiority of a class action. See ESI, 203 Ariz. 94,99,50 P.3d 844,848. This is true 

3ecause the lack of other suits is consistent with fact that the putative class members are unaware 

if their claims, that even if aware of their claims, pursuit of those claims is not economically feasible 

md the lack of other suits suggests that proposed class members would have no interest to control their 

~ w n  litigation. Id. at 98-99, 848-849. 

In the case at Bar, no other cases that seek to determine the rights ofAPS customers with respect 

o APS' billing practices are, to Plaintiffs knowledge, pending. The real issue in determining 

;uperiority is the manageability of the case as one class action, or, alternatively, as thousands of 

ndividual actions. See, e.g., In re Workers Comp., 130 F.R.D. 99 (D.Minn.1990). 

Consideration of these factors leads inexorably to the conclusion that a class action is 

ropriate here. First, the interest of class members in individually pursuing claims against APS is 

because most class members have a relatively modest claim in relation to the money that 

vould be required to prosecute such actions. This type of action is precisely the sort of case 

,onternplated by Rule 23 - a scheme by Defendant to unlawfully obtain payment, possibly in the 

nillions of dollars, by impermissibly overbilling APS customers by obtaining moderate sums fiom a 

arge number of persons, resulting in ill-gotten gains, but insufficient damage to almost every customer 

D warrant individual actions. Because no one plaintiff could feasibly bring a lawsuit seeking recovery 

If the individual claims at issue, an aggregation of those claims is not only the superior way to resolve 

robably the only way. 

The alternative against which the Court 

housands of individual suits, not the absence of any suits by absent class embers. Due to the 

16 
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I 1 centralized billing and infomation systems and the documents and business records related thereto I II 

13 

14 
0 

2 

3 

APS customers will be forced to pay unlawll and deceptive bills in the future. As a result, separate 

certification under Rule 23(b)(2) is appropriate. See, e.g., Beckmann v. CBS. Inc.,192 F.R.D.608,614 

4 

5 

greatly facilitates the management of this case. A class action, therefore, is the superior way to proceed. 

VII. THE REQUIREMENTS OF ARIZ. RULE CIV. PRO. 23@)(2) 
ARE INDEPENDENTLY SATISFIED 

Plaintiffs also seek separate certification of the class under Rule 23(b)(2), which authorizes 

6 certification when: II 
7 

8 

9 

10 

11 

12 

the 
to 
declaratory relief with respect to the class as a whole. 

posing the class has acted or refused to act on grounds generally applicable 
, thereby making appropriate final injunctive relief or corresponding 

Here, Plaintiffs seek a Court order declaring Defendant APS’ business practices unlawful and 

deceptive, and injunctive relief enjoining further commission of these ongoing practices. Unless 

enjoined, Defendants will continue their deceptive and unlawful practices and both current and future 

15 

16 

(D2Minn.20O0) (certifying class under FED.R.CIV.P 23(b)(2) and (b)(3)); Fogie v. Rent-A-Center, 867 

F.Supp. 1398 @.b. 1993) (certifjmg claims for injunctive relief under FED.R.CIV.P 23(b)(2) and 

17 damage claimsunder 23@)(3)); Smithv. UnitedHeathcare Services Inc., 2002 WL 192565 “5 @.Minn. I! 
18 

19 

20 

2002) citing DeBoer (“Arequest for monetaryrelief is an insufficient basis for rehing to certify a class 

action under Rule 23@)(2).”) 

Vm. CONCLUSION 

For the foregoing reasons, the motion to certify the class should be granted. 
21 /I 
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INTRODUCTION 

Plaintiffs purport to bring this action on behalf of thousands of current and 

:ormer APS customers in Arizona who received estimated bills from APS after 

September 1, 1998. Plaintiffs identify two putative subclasses that they claim were 

idversely effected by APS’s estimated billing procedures and practices: Subclass A 

:onsists of those APS customers who received estimated “demand” rate readings and 

Subclass B consists of APS non-demand rate customers whose bills were estimated 

br more than three consecutive months. 

Certification of the proposed classes would be improper on two grounds. First, 

i decision by the Arizona Corporation Commission (‘ 

lpplication to the ACC could render moot all of Plaintiffs’ claims. Second, 

’laintiffs’ claims are factually and legally incorrect, raise a host of individual issues, 

md otherwise fail to satisfy the requirements of Ariz. R. Civ. P. 23(b)(2) and (3). 

FACTUAL BACKGROUND 

A. 

Plaintiffs allege that since September 1998, APS has used unlawful, 

The Nature of Plaintiff‘s Claims 

inapproved procedures and practices to estimate bills of demand customers when an 

ictual meter reading cannot be obtained. (Mot. at 1 .) Specifically, Plaintiffs allege 

hat, beginning in 1998, APS failed to have its estimating methods for demand 

iccounts approved by the ACC, as required by Arizona Administrative Code 

“A.A.C.”) R14-2-210(A)(5)(a). (Am. Compl. at flTi 13-16.) Plaintiffs further allege 

hat from September 1998 through July 2002, APS issued estimated bills on some 

ion-demand accounts for up to four months, in violation of A.A.C. Rl4-2-21O(A)(4).’ 

Plaintiffs various statutory and common law claims for consumer fraud, unjust 
:nrichment, breach of fiducia duty, breach of contract, breach of warranty, and 

stimating procedures. 
iegligence all flow from the a 7 leged failure to have the ACC approve APS’s 

- 1 -  454100~2 
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Plaintiffs’ contention that APS has engaged in a wholesale change of its 

estimated billing procedures since September 1998 is flatly untrue and is, quite 

frankly, much ado about nothing. Contrary to what Plaintiffs would have the Court 

believe, the methodology APS uses to estimate bills for demand accounts today is 

essentially and materially the same as it used prior to 1998. Furthermore, when APS 

is required to estimate a customer’s bill for more than three consecutive months, it 

takes appropriate action to attempt to obtain an actual meter reading, which is all that 

the ACC regulations require. Thus, the rhetoric and unfounded assertions of 

Plaintiffs’ Motion are not only inaccurate, but also fail to establish even the most 

basic requirement for class cert cation -- well-pleaded allegations of fact and law 

equally applicable to all members of the proposed classes. See Castano v. American 

Tobacco Co., 84 F.3d 734,744 (Sth Cir. 1996) (court must go “beyond the pleadings” 

md “must understand the claims, defenses, relevant facts, and applicable substantiye 

law in order to make a meaningful determination of the certification issues”). 

APS’s Estimated Billing Procedures for Demand Accounts Have 
Remained Essentially and Materially the Same. 

B. 

APS offers its customers a number of billing rates from which to choose. The 

nain distinction between those rates are the bases on which they are calculated -- 
:onsumption and demand. “Demand rate” accounts use both components. 

2onsumption, or “kWh” (kilowatt hours), is the total amount of electricity that a 

xstomer has used during that billing cycle. Demand, or “kW’ (kilowatt), is the peak 
- 

Aectric capacity consumed during a one-hour period in that billing cycle for 

aesidential accounts and a fifteen-minute period for commercial accounts.* Kilowatt 

lours (kwh) and kilowatts (kW) are both billed at certain rates, and those line items 

’ A customer on a demand rate account can usually reduce his or her overall 
harges by minimizing periodic increases in demand 

:ycle. In other words, by using a relatively constant amount of 
illing cycle and avoiding large spikes in electricity use, the customer is 
*educed rate per kWh. 

- 2 -  454 1 OOv2 
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are then totaled, resulting in a sum owed to APS for electrical use during that billing 

period. Contrary to what Plaintiffs assert, APS has consistently estimated demand 

’and consumption for demand rate accounts based upon, where applicable, “the 

customer’s usage during the same month of the previous year” and “the amount of 

usage during the preceding month.” See A.A.C. R14-2-21O(A)(2). The only 

significant change has been the extent to which the estimated billing process has been 

computerized. 

1. Estimated Billing Method Under the Old CIS. 

Prior to September 14, 1998, A P S  generated bills using a computer system 

commonly referred to as “old CIS.” When estimated bills were necessary, the old CIS 

estimated both consumption (kWh) and demand (kW) based on a customer’s 

individual account history. Consumption was estimated based on the customer’s 

usage during the same month of the previous year and the amount of usage during the 

preceding two months of the same year. Demand was estimated using a “load factor,” 

a number calculated by averaging kW of the two previous months, the same month of 

the prior year, and peak demand of other customers with similar kWh usage. 

(McLeod Affidavit at l y  2-1 1,  Exhibit A hereto.) 

The old CIS did not automatically send estimated bills to demand rate 

customers. Instead, bills with a demand component that required estimates under the 

old CIS triggered what is referred to as a “billing exception.” A billing exception 

caused that customer’s account to be sentto a billing representative in APS’s Billing 

Department. At that point, the billing representative could either (1) use the estimated 

numbers calculated by the old CIS; or (2) if the CIS data appeared to be insufficient, 

manually calculate the consumption and/or demand estimates based on that 

customer’s account history and peak demand of other customers with similar kwh 

usage; andor (3) request that a meter reader make another attempt to obtain an actual 
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The estimating procedures used by the old CIS were well known to the ACC 

and were addressed and applied by the ACC in several written orders prior to 1998, 

including a detailed order dated December 10, 1996 in Docket No. U- 1345-96-1 62 

(Ciecone v. Arizona Public Service Co.) (a copy of which is attached hereto as 

Exhibit B) (“[we find 8.9 kW to be the appropriate demand estimate for the 

September 1995 bill because it is based on APS’s estimation model which considers 

such factors as Mr. Ciccone’s actual kwh used in September 1995, his previous 

months’ demands and the peak demand of other customers with similar kwh  usage.”) 

2. 

On September 14, 1998, A P S  began using a new computer system, which is 

Estimated Billing Method Under the New CIS. 

commonly referred to as “new CIS.” Although the new CIS system has always been 

able to estimate consumption (kwh), at its inception and for approximately the next 

eight months, the new CIS was unable to estimate demand (kw). Thus, from 

September 14, 1998, through late March or early April 1999, if the new CIS did not 

have an actual read for the demand number, the system would create a billing 

exception for that account. As with the old CIS system, the billing exceptions caused 

a billing representative to review the account and calculate the required estimate. The 

billing representative could do so by manually calculating the estimates based on that 

customer’s account history, the peak demand of other customers with similar kWh 

usage, or could request that a meter reader make another attempt to obtain an actual 

read of the meter if possible. (McLeod Affidavit, Exhibit A, at lfl4-16.) 

In late March or early April 1999 the new CIS was programmed so that it 

Zould estimate demand (kW), as well as consumption (kwh). The new CIS estimated 

ilemand -- as was also done by the old CIS -- using a load factor? Thus, as of late 

I ’ 
Zalculate estimated demands to 35% for residential accounts and 50% for non- 
residential accounts. APS based this chan e on m esearch regarding the 
wxracy of the load factors in estimating fi emand. od Affidavit, at nl8. 

In approximately July 2002, APS lowered the load factor percentage used to 

- 4 -  454 1 oov2 
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March or early April 1999, the new CIS estimated both consumption and demand and 

automatically sent out bills that contained estimates. However, in a number of 

instances the new CIS still generated a billing exception for some bills that required 

estimates (thus requiring the billing representative to review the calculation or prepare 

the estimated bills). For example, if the customer did not have a sufficient history 

from which to calculate consumption (kwh), the new CIS would generate a billing 

Sxception, requiring a billing representative to manually calculate the estimates based 

3n the customer’s available account history. (Id. at 771 5-1 6.) See also Affidavit of 

Janet Smith, Exhibit C h e r e t ~ . ) ~  

In short, although APS has refined the methodology used to provide estimates 

3n bills to more accurately reflect actual demand estimates on bills and to 

;omputerize the process, the basic method used to estimate consumption and demand 

s the same under the old CIS and the new CIS systems. 

C. Estimating Bills for More than Three Consecutive Months Is 
Neither Prohibited by ACC Regulations Nor Necessarily 
Detrimental to a Customer. 

Plaintiffs’ discussion of the Subclass. B issues is likewise inaccurate. Plaintiffs 

:ontend that APS violated A.A.C. R14-2-21 O(A)(4) by sending estimated bills to 

some customers for more than three consecutive months, but that regulation does not 

xohibit estimated bills for more than three consecutive months. The regulations 

;tates: 

After the 3rd consecutive month of estimating the customer’s bill due to 
lack of meter access, the utility or Meter Reading Service Provider will 

I Beginning in early December 2000, the spreadsheet used by the billing 
*epresentatives to estimate demand in those instances when a billing exception had 
ieen enerated by the new CIS was revised to include the load factor percentages that 

;ame three options that had been available to them under the old CIS: they could use 
he computer-generated demand estimate; they could recalculate the demand estimate 
s ing the previous two months history of the same year, the same month of the 
xevious year, and the peak demand of other customers with similar kWh usage; or 
hey could request that the meter reader again attempt to get an actual read of the 
neter. (McLeod Aff. at 717.) 

he C B S system used to estimate demand. The billing representatives thus had the 
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attempt to secure an accurate reading of the meter. Failure on the part 
of the customer to comply with a reasonable request for meter access 
may lead to discontinuance of service. 

As set forth below, that is precisely what APS attempts to do -- secure an accurate 

reading of the meter -- each month that a bill is estimated, both before and after the 

third month. Indeed, where meter access issues require a bill to be estimated, the 

customer is better off receiving an estimated bill than having service terminated. For 

this reason, APS seeks to minimize disruption and inconvenience for the customer 

even when APS has the right to terminate the customer’s electric service due to the 

customer’s repeated rehsal to provide meter access. 

ARGUMENT 

I. The Court Should Defer Consideration of Class Certification Until the 
ACC has Interpreted Rule R14-2-210 (“Rule 210”). 

As a preliminary matter, this Court should defer consideration of class 

certification pending a decision by the ACC on the Application A P S  filed with the 

ACC in October 2003. APS seeks the ACC’s interpretation of A.A.C. R14-2-21O(A) 

and a determination of whether APS is in compliance with that rule. The technical 

intricacies of the estimating procedures -- as outlined above -- and the long history 

and expertise that the ACC has with regard to its own regulations make this a case in 

which the Court should defer to the ACC at least in the first instance. 5 

AS the Court is aware, APS’s Ap lication asks that the ACC find that APS and 

exempt fi-om Rule 2 10 at all times since the amendment of the Rule in 1998 and 
should be able to continue using t r established estimating procedures, without any 
further approval by the ACC, until such time as the Director issues new and different 
“operating procedures” under A.A.C. R14-2-1612 (“Rule 1612”). In addition, APS’s 
Ap lication to the ACC asks the ACC to find that APS’s estimating procedures have 
in H act been approved by the ACC within the meaning of amended Rule 2 10 given 
that the ACC has never indicated that APS’s estimating methods were unsatisfactory 
when those methods were outlined to the ACC in connection with other contested 
hearings and re orting re uirements. A raised in its Application an issue as to 

valid and enforceable or whether those 
er events and court rulings relating to Rules ever actually took effect in light 

these and other deregulation rules. On January 27,2004, the Arizona Court of 
Appeals affirmed in relevant part a lower court decision 
(among others). By implication, this ruling would also i 
amendment to Rule 2 10 upon which Plaintiffs’ claims for Subclass A are based. See 

the other incumbent utilities should be cp eclared to be in compliance with or otherwise 

whether Amen cp ed Rule 2 9 0 and Rule 1 

- 6 -  454100~2 
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Should the ACC find that APS’s bill estimating procedures are either exempt 

from or comply with the requirements of the ACC Rules, there would be little or 

nothing left to litigate because such a ruling would validate the estimated bills 

rendered by APS to Plaintiffs and all other potential class members. At the very least, 

a decision by the ACC will clarify any ambiguity in the procedures and provide 

fiirther direction for the Court in deciding whether any of the claims in this litigation 

have merit. Thus, before initiating expensive and time-consuming discovery and 

notice to potential class members, the Court should allow the ACC to render its 

decision on the pending Application -- a decision that goes to the very heart of the 

claims that Plaintiffs seeks to pursue on behalf of the putative classes. 

11. Class Certification Is Inappropriate Under Ariz. R. Civ. P. Rule 23(b). 

Apart from the issues raised by APS’s Application before the ACC, Plaintiffs’ 

Motion for Class Certification should be denied because it fails to satisfy the 

requirements of Ariz. R. Civ. P. Rule 23(b). Plaintiffs bear the burden of showing 

that their case is appropriate for class action certification by showing that they have 

met each of the four requirements of Rule 23(a) and at least one of the requirements 

of Rule 23(b). See Zinser v. AccuJx Research Inst., Inc. , 253 F.3d 1 180, 1 186 (9th 

Cir. 2001); see also Markiewicz v. Salt River Valley Water Users ’ Ass ’n, 1 18 Ariz. 

329,341, 576 P.2d 517,529 (App. 1978). Plaintiffs seek class certification under 

both Rule 23(b)(3) and (b)(2), but they fail to meet their burden of proof for either. 

Certification of Subclass A Should Be Denied Because It Fails to 
Satisfy the Predominance and Superiority Requirements of Rule 

A. 

23(b)(3)* 
In order to certify a Rule 23(b)(3) class, the Court must find (i) “that the 

questions of law or fact common to the members of the class predominate over any 

questions affecting only individual members” and (ii) “that a class action is superior 
‘=  

PheIps Dodge Copr. V. Ariz. Elec. Power Coop., 
January 27,2004, at pp. 45-48). 

- 7 -  4541oov2 
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to other available methods for the fair and efficient adjudication of the controversy.” 

Ariz. R. Civ. P. 23(b)(3).6 Subclass A fails both the predominance and superiority 

tests because of the difficulties of proving that each class member suffered injury in 

fact and actual damages. 

1. Individual Issues of Injury-in-Fact and Damages 
Predominate Over Any Common Issues. 

As detailed above, Plaintiffs seek monetary relief for Subclass A through a 

variety of claims, most of which require Plaintiffs to prove that APS’s allegedly 

unlawful estimated billing practices injured each member of the subclass. The 

existence of predominating individual issues of liability -- i.e., injury in fact and 

actual damages -- renders class certification improper in this instance. 

The predominance inquiry under Rule 23(b)(3) tests whether a proposed class 

is sufficiently cohesive to warrant certification. Amchern Products, Inc. v. Windsor, 

521 U.S. 591,623, 117 S. Ct. 2231,2249 (1997). Where individual issues 

predominate over the common questions of law or fact, the class lacks cohesiveness 

and certification is inappropriate. See Markiewicz, 118 Ariz. at 342,576 P.2d at 530. 

Specifically, where “proof of the essential elements of the cause of action requires 

individual treatment, then class certification is unsuitable.” Johnston v. HBO Film 

Mgmt., Inc., 265 F.3d 178, 187 (3d Cir. 2001). Thus, even where some common 

questions of law or fact arise, class certification is inappropriate in cases where 

individualized issues of liability pred~minate.~ Id. 

As part of its rigorous analysis of the predominance and superiority criteria, the 
court must take a “close look” at (A) the class members’ individual interest in 

of the case, (B) any existing litigation regarding the 
the desirability of concentrating litigation of the claims in the 
and (D) the difficulties likely to be encountered in the management 

Ariz. R. Civ. P. Rule 23(b)(3); see also Amchem, 521 U.S. at 615- 
16, 117 S.Ct. at 2246. Where the first three factors “are not relevant, the key question 
involved in the two Rule 23(b)(3) findings should be manageability.” Lennon v. First 
Nat ’I Bank ofArizona, 21 Ariz. App. 306,311,5 18 P.2d 1230, 1234 (1974). 

Courts have held in a variety of contexts that individualized issues of liability 
predominate over common questions, makin class certification im roper. Johnston 
7 
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v. HBO Film Mgrnt, Inc., 265 F.3d 178, 187 a d  Cir. 2001) (Rule 1 B b-5 claims require 
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In this case, individual questions of whether each class member sustained 

economic injury present an insurmountable obstacle to certification. See, e.g. Newton 

v. Merrill Lynch, Pierce, Fenner & Smith, lnc., 259 F.3d 154, 187 (3d Cir. 2001). 

Plaintiffs allege that APS ’s bill estimating procedures resulted in “excessive estimated 

bills” (Pls. Mot. at 3), but Plaintiffs have failed to present evidence that the sole class 

representative (Mrs. Read) -- let alone a single member of Subclass A -- was 

overcharged as a result of APS’s estimated billing procedures.’ In fact, record 

evidence shows that estimated billing may work to a customer’s economic benefit 

where the estimated demand (kW) was lower than actual demand. (McLeod Aff., 

Exhibit A, at 720-23.) In those cases where estimated bills work to the customer’s 

favor, APS does not seek a rebate from the customer. (Id. at n23.) And in those cases 

where APS is able to obtain a normal read and finds that the previous month(s) 

estimated read was too high, APS issues the customer a credit on his or her account. 

individualized determination of whether stockholders relied on alleged material 
misrepresentations); Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 
154, 180 (3d Cir. 2001 (“In a securities class action, a putative class may 
presumptively establis l! economic loss on a common basis only if the evidence 
ade uately demonstrates some loss to each individual plaintiff.”); Zinser, 253 F.3d at 
1 188 (causation and damages for products liability plaintiffs presented individualized 
issues for trial); Rutstein v. Avis Rent-A-Cur Systems, Inc., 21 1 F.3d 1228, 1240 (1 lth 
Cir. 2000) (civil rights plaintiffs’ claims for damages must ‘“focus almost entirely on 
facts and issues specific to individuals rather than the class as a whole”’) (citation 
omitted); Daly v. Harris, 209 F.R.D. 180, 193 (D. Haw. 2002) (liability and proving 
damages with respect to plaintiffs’ First Amendment claims turn on factual 
circumstances of each class member). 

complaint as true. Pls. Mot. at 9. However, in making the class certification decision, 
the court need not take as true the allegations in the complaint where those allegations 
are unsupported and rebutted b the record. Johnston v. HBO Film Mgmt, Inc., 265 

whether the rerequisites of Rule 23 are met before certifyng the class. Zinser, 253 

the court to robe behind the leadings before coming to rest on t e certification 

2364,2372 (1 982 . Accordingly, the Court’s “rigorous analysis” may include 

as well as the evidence in sumort of and in otmosition to class certification Id. 

- Plaintiffs contend that the court must take the substantive allegations in the 

F.3d at 186-87. Furthermore, t i: e Court must conduct a “rigorous analysis” into 

F.3d at 1 18 2 . The Supreme Court has held that “sometimes it ma be necessary for 

estion.” 8en. Tel. Co. of t  K e Southwest v. Falcon, 457 U.S. 147, 160, 102 S.Ct. 

consideration o f t  1 e factual and legal issues comprising the plaintiffs cause of action 

E 

(citations omitted); see also Reader v. Magmh:Superior Copper Co., 1 10 Ariz. 1 1 5, 
116,515 P.2d 860,861 (1973). 

- 9 -  4541 OOv2 
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(Id. at 724.) The Court cannot presume that the members of Subclass A have suffered 

economic damages on a class-wide basis; economic injury will have to be determined 

on a bill-by-bill basis for each individual class member. See, e.g., Newton, 259 F.3d 

at 187. 

Plaintiffs will also have to prove the amount of actual damages for each class 

member. Here again, assuming the Court determines that an individual class member 

suffered an injury in fact, the Court then will have to engage in an individualized 

inquiry to determine the amount of that injury. There simply is no overall mechanism 

-- and Plaintiffs suggest none -- for (1) identifying customers whose estimated charges 

were higher than actual use, or (2) quantifying the amount of any actual economic 

damage. Indeed, there is every reason to believe that APS’s estimating procedure for 

demand customers was more favorable to the customers as a whole and resulted in an 

overall loss of revenue to APS. (McLeod Aff. at 725.) 

Thus, Plaintiffs have not met their burden of proving that common issues 

predominate in this case. Injury in fact and actual damages -- essential elements to 

Plaintiffs’ claims -- are individualized questions that will have to be resolved by mini- 

trials examining the particular circumstances of each class member’s account. See, 

e.g., In Re Methionine Antitrust Litigation, 204 F.R.D. 161, 165 (N.D. Cal. 2001). 

The need for individualized determinations of essential elements of Plaintiffs’ claims 

makes class certification inappropriate. 

2. Class Treatment Is Not Superior Because of the 
Manageability Problems Created by the Need for 
Individualized Determination of Essential Elements of 
Plaintiffs’ Claims. 

In a related vein, Plaintiffs have also failed to prove that a class action would 

be superior to other available methods for resolving the controversy. In determining 

superiority, courts address “the difficulties likely to be encountered in the 

agement of a class action.” Ariz. R. Civ. P. 23(b)(3)(D). Courts recognize that 

- 10- 454 1 OOv2 
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“[i]f each class member has to litigate numerous and substantial separate issues to 

sstablish his or her right to recover individually, a class action is not ‘superior.”’ 

Zinser, 253 F.3d at 1 192 (citations omitted); see also Daly v. Harris, 209 F.R.D. 180, 

194 (D. Haw. 2002) (holding that the superiority criteria of Rule 23(b)(3) is not 

satisfied where “[r]esolution of liability and damage issues with respect to members 

If these classes.. . will require the Court to conduct individualized and time- 

:onsuming inquiries”). The bottom line is that when injury and damage 

jeterminations must be made on an individual basis, “adjudicating the claims as a 

:lass will not reduce litigation or save scarce judicial resources. Under these 

ircumstances, plaintiffs fail to satisfy the superiority standard.” Newton, 259 F.3d at 

192 (citations omitted). 

Here, the fact that the court will need to hold individualized mini-trials 

eegarding injury and damages offsets any benefits that may be achieved by class 

reatment. Class certification will neither reduce litigation nor conserve judicial 

nesources, and therefore fails the superiority test of Rule 23(b)(3)(D). 

B. 

Plaintiffs also face insurmountable hurdles to certification of Subclass B 

Subclass B Also Fails to Meet the Predominance and Superiority 
Requirements of Rule 23(b)(3). 

iecause individualized issues predominate over common issues. Plaintiffs contend 

hat APS acted improperly as to every customer who-received more than three 

:onsecutive estimated bills on non-demand accounts. Plaintiffs’ entire Subclass B 

:laim is based on the invalid assumption that ACC rules and regulations 

4PS stop issuing estimated bills to a customer (and presumably terminate 

:ustomer’s service) after the customer has received three consecutive months of 

tstimated bills. As noted above, however, the ACC rules and regulations do not 

irohibit more than three consecutive estimated bills 

? 1 O(A)(4), after the third secutive month of estimating a customer’s bill due to 

- 11 - 4541 OOv2 
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lack of meter access, the utility “will attempt to secure an accurate reading of the 

meter.” Nothing in the regulation prohibits a utility from continuing ’to send the 

customer estimated bills if access to the customer’s meter cannot be obtained. At 

most, therefore, the issue for Subclass B is what constitutes an “attempt to secure an 

accurate reading of the meter” and did APS do so with respect to each member of the 

purported class. 

A number of factors may prevent APS from obtaining access to a customer’s 

meter, including a locked or inaccessible gate, the presence of a dog, vegetation 

obstructing the view of the meter, or lack of access to the home itself. Any time an 

APS meter reader is unable to access a customer’s meter, either (1) the met 

leaves a door hanger that states the reason the meter was not read and asks the 

customer to contact APS, or (2) the customer is sent a Meter Access Request letter. 

(McLeod Aff. at 7126-36.) APS issues the customer an estimated bill with a side bill 

message that reads as follows: “*ALERT/ALERT* A meter reading issue exists 

at your location. Please call us at 602-371-7171 (Metro Phoenix area) or 1-800- 

253-9405 (other areas).” (Id. at 734.) After more than one month of estimated 

billing, APS uses various tools to contact the customer about obtaining access to the 

meter, including automated voice messages, postcards, additional letters, personal 

phone calls, and continued monthly visits by meter readers. (Id. at 7732-36.) 

Thus, whether APS attempted to secure an accurate reading of each subclass 

members’ meter after the third consecutive estimated bill and whether the estimated 

bill caused damage are highly individualized questions. The Court will have to 

review each class member’s billing history to see what attempts were made to read 

that particular customer’s meter. Such a process would involve not only countless 

documents and customer files, but also the testimony erous witnesses such as 

meter readers, billing representatives, and the individual class members themselves. 
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Indeed, a review of the account of the Schaeffer Plaintiffs -- the proposed 

representatives for Subclass B -- demonstrates how the court will have to make an 

individualized assessment of whether APS attempted to obtain an accurate reading of 

each customer’s meter. In April, May, June, and July 2002, the Schaeffers received 

estimated bills with a side bill message asking them to call A P S  because of lack of 

meter access. In July 2002, the fourth consecutive month of estimated bills, they were 

also sent a blue card (asking them to read the meter) and APS had a phone 

conversation with them regarding access issues. In August 2002, the Schaeffers 

received a fifth estimated bill with a side bill message. That month, APS again spoke 

to the Schaeffers, who gave APS a reading of their meter over the telephone and said 

they would unlock the gate to allow access by the meter reader. The Schaeffers were 

issued corrected monthly bills for April through August based on the reading they 

gave to APS which showed that APS had been underbillinq the Schaeffers during 

those months. (Id at 739.) Thus, APS made attempts from the very first estimated bill 

to access the customer’s meter and continued to do so thereafter. Other accounts 

reveal similar attempts by APS to secure an accurate reading of a customer’s meter 

after three consecutive estimated bills, and, in virtually every case, with the veryfirst 

estimated bill. (Id. at 140 and 41 .) 

Moreover, because Plaintiffs seek monetary damages for Subclass B, there are 

even additional individualized issues with respect to this proposed class. The Court 

will have to determine whether each class member was injured and, if so, what the 

amount of his or her actual damages are. In fact, there is and can be no evidence of 

damage because billing on kwh (non-demand) accounts is based on accumulated 

usage much like the mileage on a car’s odometer. Therefore, when a bill is estimated, 

the next bill that is based on an actual read (when added to the estimated bills), will be 

a “true up” and reflect the actual consumption since the last meter read. For example, 

if the estimate of usage in the first month was higher than actual usage, the following 

- 13 - 454 1 OOv2 
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“true up” bill for month two will be correspondingly lower than actual usage for 

month two and the combination of month one and month two bills will be the actual 

usage between meter reads. Therefore, the customer has only paid for actual usage 

and has not been damaged. 

Additionally, in many cases, just as with the Schaeffers, the estimated bills are 

lower than actual usage and the “true up” bill based on an actual meter read is a 

“catch up” bill that includes usage not previously included in the estimated bills. 

Thus, there simply is no d 

how many months their b 

to members of the proposed Subclass B no matter 

In short, just as with Subclass A, individualized questions of law and fact 

predominate over any common issues, making Subclass B inappropriate for class 

certification under Rule 23(b)( 3). Furthermore, individualized determination of these 

issues will create management problems that defeat Rule 23(b)(3)’s superiority 

criteria. Accordingly, Subclass B should not be certified under Rule 23(b)(3). 

C. 

Plaintiffs give cursory treatment to certification under Rule 23(b)(2), 

Class Certification Is Inappropriate for Both Subclasses Under 
Rule 23(b)(2). 

! 

contending that unless enjoined, APS will continue its “deceptive and unlawful 

practices.” (Pls. Mot. at 17.) Plaintiffs’ assertion that injunctive relief is necessary is 

belied by the fact that APS has sought clarification from the 

regulations that Plaintiffs contend APS violated. The ACC i 

to determine the scope and effect of its regulations. The ACC has constitutional and 

statutory authority to promulgate rules and regulations governing the ratemaking and 

billing functions of public service corporations in Arizona, Given that estimated 

procedures fall squarely within the ACC’s ratemaking power, the Court need 

not and should not certify a Rule 23(b)(2) class. Indeed, if the class is certified 

without a decision first being obtained from the ACC on the pending Application, 

there is the potential for customer confusion and inconsistent decisions, As such, 

4541 OOvZ 
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class certification under Rule 23(b)(2) is neither necessary nor appropriate, and, at a 

minimum, should be deferred until the ACC issues its decision. 

CONCLUSION 

The Court should deny Plaintiffs’ Motion for Class Certification. Class 

certification is inappropriate because Plaintiffs have not met their burden under Rule 

23(b)(3) of proving that common issues predominate and that a class action is a 

superior method of adjudicating this controversy. Similarly, Plaintiffs have failed to 

show that there is any need for injunctive relief under Rule 23(b)(2), and any action in 

that regard by this Court would potentially conflict with decisions, and impinge upon 

the authority, of the ACC. At a minimum, the Court should defer consideration of 

Plaintiffs’ Motion until the ACC has ruled on APS’s pending Application to the ACC 

because that ruling by the ACC will necessarily impact the issues in this litigation and 

may dispose of them altogether. 

DATED this 27th day of February, 2004. 

OSBORN MALEDON, P.A. 

BY 

Ronda R. Woinowsky 
2929 North Central 
Suite 2 100 
Phoenix, Arizona 85012-2794 
Attorneys for Arizona Public Service 
Company 
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Barry G. Reed 
ZIMMEFWAN REED P.L.L.P. 
14646 N. Kierland Boulevard, Suite 145 
Scottsdale, AZ 85254 

(480) 348-6415 Facsimile 
AZ Bar No. 020906 

(480) 348-6400 

David A. Rubin 
LAW OFFICES OF DAVID A. RUBIN 
3550 N. Central Avenue, Suite 1201 
Phoenix, AZ 85012-21 11 

(602) 734-2345 Facsimile 
AZ Bar No. 004856 

(602) 235-9525 

Jeffrey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, AZ 85012-21 11 
(602) 235-9555 
(602) 235-9223 Facsimile 
AZ Bar No. 003099 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA 

AVIS READ; and, NO: CV 2002-010760 
PAUL SCHAEFFER and LINDA SCHAEFFER, 
husband and wife; on Behalf of Themselves and All 
Others Similarly Situated, 

REPLY MEMORANDUM OF LAW 
IN SUPPORT OF MOTION FOR 
CLASS CERTIFICATION 

(Assigned to the Honorable 
Plaintiffs, 

vs. Rebecca A. Albrecht) 

ARIZONA PUBLIC SERVICE COMPANY, 

Defendant. 
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I. INTRODUCTION 

Plaintiffs Avis Read and Paul and Linda Shaeffer submit this memorandum to briefly respond 

to the arguments raised by Defendant in its opposition to Plaintiffs’ class certification motion. 

Defendant raises only three arguments in its brief: 

Having denied a stay after extensive briefing and argument in February, the Court 

should deem a stay to be appropriate in March. 

APS’s latest version of the facts surrounding its ado n of its self-created, changed 

estimating procedures demonstrates that they were not changes at all, despite documents 

and testimony confirming that they were unappr 

Because, at this stage of the litigation, they control the customer billing records that 

would determine the amount each consumer would be harmed by APS’s use of 

unapprovednew estimating procedures, the class cannot be certified, since the Plaintiffs 

cannot show the extent of each consumer’s harm fiom the records only APS has. 

0 

As the following will demonstrate, these arguments are, by turn, duplicative of a previously 

iecided motion; a self-defeating summary of the common fact disputes that will determine liability and 

;onsequently mandate certification; and a mis-statement of the law separating common liability issues 

kom individual damage issues in the class action certification context. 

A. 

While using the verb “defer” in lieu of the verb “stay”, Defendant’s argument that this Court 

should defer deciding this motion is simply a rehash of its argument for a stay. The Court has already 

lecided this issue, and a stay is no more appropriate now than it was when the Court issued its Order 

3n the subject on February 25,2004. 

Defendant’s Latest Stay Armment Should Be Reiected. 

B. Defendant’s Fact Summary is Contradicted by Its Own Documents and Testimony, 
and Merely Frames the Common Liability Issues .Anywav - .  . .  

Defendant’s latest version of the facts may be simply summarized: 

1. Defendant’s pre-1999 estimating procedures were consistent and approved by the 

Corporation Commission, even though Ms. Smith’s records and testimony indicate the 
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2. The change to a computer-dnven automatic estimating procedure in 1999 that 

determined the estimated bill by using a generic percentage load factor rather than the 

previously used individual demand hstories was not a change at all, although 

Defendant’s own documents say it was. 

The subsequent change to a lower generic percentage of load in 2002, which increased 

the estimated bills of consumers compared to the previous, equally-unapproved formula, 

was not really a change because: (a,) it was based on “market research” (footnot 

4), and (b.) presumably, Defendant feels that its relegation to a page 4 footnote 

somehow renders it inconsequential. Defendant thus es that this change was not the 

orized creation of new estimating procedures despite another document (Smith 

mail written at the time) flatly contradicting their claim, stating that it was, and 

3. 

conceding it was a price increase. 

What actually occurred is summarized in the affidavit ofplaintiffs’ expert, Dr. Mark S. Shirilau, 

’.E. In short, Defendant formerly used the particular customer’s prior history to estimate demand. In 

1999, because it was easier for APS, it decided, without Commission approval, to change the load 

kctors in its estimating formula to a generic percentage number, rather than the customer by customer 

:stirnates based upon account history it previously used and claims was approved by the Commission. 

1s paragraph 7 of Dr. Shirilau’s Affidavit makes clear, this change completely altered the outcome of 

:very demand estimate. (See example cited at 77 fkom Defendant’s own CIS Manual.) 

In 2002 it lowered the percentage demand factor without Commission approval. As Dr. Shirilau 

)oints out, this gave APS a revenue increase, and customers higher estimated bills. (Affidavit of Dr. 

;hirilau, 79.) 

Obviously, Plaintiffs assert that the trail of exhibits and Ms. Smith’s own testimony establish 

hat APS has been making up its own rates and procedures in violation of Arizona law, and that is not 

‘much ado about nothing”.’ Plaintiffs’ op ng brief and Exhibits fully make that point. Defendant 

ion is pure posturing. It may be compared to the following statement by APS’s 
mnsel, Mr. Thomas L. Mumaw to the Arizona Corporation Commission on January 23,2004: 

2 
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does not dispute what happened, but argues that a change was not a real change in the load factor it used 

to determine demand requiring Commission approval. 

Regardless of who is right about whether the changes are unapproved estimating procedure 

changes or “much ado about nothing”, the inquiry frames the litigation. Based upon the testimony and 

the documents, the Court or jury can determine whether Defendant has been using an unauthorized, and 

hence unlawful and deceptive estimating procedure for demand meters, since the initial change to the 

load factor methodology. Defendant’s factual assertions in its brief are ultimately self-defeating and 

support class certification, since they simply state the other side of the common class issues that control 

the outcome of the litigation. Liability turns on whether these were indeed changes, because Defendant 

never suggests they were authorized. If they were unauthorized, unapproved changes in estimating 

procedures, they affected every class member, since as Dr. Shirilau points out, they changed, and in the 

case of the 2002 action, definitely increased, the amount customers were billed. The only non-common 

issue is how much the changes cost consumers. Liability is a common and predominant question, even 

under Defendant’s version of the facts. 

C. Individual Issues As to How Much Defendant’s Use of Unapproved Procedures 
Damaped Each Class Member Do Not Defeat Class Certification as a Matter of 

Defendant’s sole Rule 23 argument, that not all class members may have been overcharged by 

the use of unapproved estimating procedures, and thus the class has individual claims, misses the point 

L a w -  

entirely. 

It does so by re-defining Plaintiffs’ claims and re-writing Arizona statutory law to prohibit 

sending out unapproved, illegal bills only if that results in an overcharge that the customer can measure 

without access to Defendant’s records. This is simply a re-writing of the record and the statute. The 

re class has been billed improperly, using twice-changed numbers for load in a demand estimating 

Formula that the Corporation Commission has not approved. The statute is crystal clear that the 

violation occurs when any bill using an unapproved procedure is sent to a customer. The amount of 

elieve that this is the issue. And I have discussed this with counsel for other 
is an issue that we’re going to have to face and have to get resolved.” 

3 
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the harm caused to the customer by Defendant’s unlawful conduct in calculating the bill using an 

unapproved procedure is a matter of measuring the damage resulting. While the measure of damages 

is an individual issue, the case law is clear that that is not a reason to deny certification. The use of an 

unlawful procedure does not create uniform hann. It creates harm measured by the difference in the 

result when Defendant’s computer is programmed with a Commission-approved formula, including an 

approved method for measuring load, and then a computer run is made of what the relevant bills should 

have demanded. These bills can then be compared to a computer run of the sums customers actually 

paid: Will the result vary from homeowner to homeowner? Of course. But that has nothing to do with 

liability for sending out unauthorized bills, it is simply the varying me ure of the resulting harm. By 

uguing that each Plaintiff must prove harm in order to prove liability, Defendant is re-writing the 

statute to say that a utility can send out unauthorized bills at its pleasure, and is only in breach of the 

statute if the unauthorized bill results in an immediately demonstrable financial injury. That is 

nonsense. If the estimating procedure is not approved by the Commission, the bills are unlawful and 

=very customer has a claim. This is what the statute says. All that is at issue then is the amount of the 

:laim if Plaintiffs are right about the bills being unauthorized. If some customers have a zero damage 

:laim, so be it. But that does not mean Defendant has not breached the statute, or that the customer is 

not protected by the statute and entitled to a proper bill, properly calculated, regardless of the outcome. 

Defendant tries to force this square peg of an argument into a round hole by also re-writing the 

:lass definition. The class has been quite deliberately designed to include all customers who had their 

iemand meters estimated during the class period. That is because every estimated bill sent to the class 

violated the statute. Defendant wants to first create a straw man class comprising of only those who 

:an magically produce a corrected accounting before damage discovery, and then argue that under its 

new definition requiring advance proof of damage, ther individual fact questions. That is not the 

:laim, and it is not how the class is defmed. 

Plaintiffs in this case simply seek an accountin 

U S ’ S  use of an estimating methodology it create 

the billing errors created by 

self, and Qd not have approved by the 
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The conduct and its illegality are common issues. The conduct is not really even in dispute. 

3nly the damage, in the form of a measure of the proper estimates against the, unapproved estimates, 

s an individual issue and that issue can be resolved to a certainty by using Defendant’s own computer. 

The fact that all class members have claims is demonstrated by looking at Defendant’s changes 

n estimating procedures. The changes made in the load numbers used in the formula kWh=Demand 

:Load X Hours) had to change the bill the customer received because it changed the key number in the 

formula, and, in the case of the 2002 change, it had the effect of increasing the consumer’s bill. (See 

4ffidavit of Dr. Shirilau). In 2002, Ms. Smith simply changed the load factors she used, and thereby 

ncreased APS’s revenue. Thus, even assuming, arguendo, that the first unauthorized “Smith” formula 

was somehow proper, the second change in 2002 is still a blatant act by Defendant to increase electricity 

sills without the Commission’s knowledge. That violates the statute as to all class members. The 

mount of the harm to any one class member is irrelevant at this stage, and will be irrelevant at trial, 

mtil the damage question is reached. This is not a liability class defined by the damages, it is a liability 

:lass defined by being subject to the statutory violation. It is not about proof of injury at this stage; it 

.s about proof of being illegally billed. The class definition reflects that fact. The harm is in receiving 

m unlawfully calculated bill, and if the billing formula is proved before this Court or a jury to be 

mapproved, the consequences of that will then have to be addressed by mechanically calculating the 

:ffect on the class members and adjusting their accounts accordingly. 

The trial of this matter could hardly be simpler, assuming that there is anything but damages left 

to try after a Rule 56 motion. Defendant’s exact steps in creating its estimating procedures, and the 

actual procedure that resulted either were or were not approved by the Commission as a matter of fact, 

md are or are not lawful as a matter of reading the statute. If they were approved, Defendant prevails 

under the statute. If they were not approved, the Class is entitled to new bills for the months at issue, 

using the last Commission approved formula, and the individual outcomes will be what they will be. 

Defendant knows what it did bill and what it should have billed, if Plaintiffs are correct in asserting that 

the 1999 and 2002 changes in the load factors were unapproved and unlawll, the difference between 

the two must be calculated, at which point the entire class will have been treated fairly under the statute. 
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In short, once the Court is past the authorized versus unauthorized common issue, the case is 

simply a matter of doing the arithmetic necessary to recalculate the estimated bills if changes were 

unapproved. 

“When monetary relief is sought, and data from each member is required to assess 
individual recovery entitlement, it is still possible in most cases for the class 
representative to develop and prove common guidelines or formulae that will apply to 
determine the measure of recovery for each individual proof of claim.” 

3 Newberg On Class Actions 5 10.1 at 476 (4th ed. 2000) 

This is what is at issue here. Once the statutory violation and the general entitlement to damages 

is established by showing that an estimated bill was sent and paid using a n  unlawful estimating 

procedure, the individual, mechanical determination of damage is no bar to certification. Certainly, in 

the context of a mass tort, where liability, causation, injury and damage are at issue, certification may 

not be possible. But in this case the Court is dealing with a single liability issue, and mechanically 

calculable damages that can be formulaically determined for each class member subject to the statutory 

harm of receiving and paying an unlawful bill. Where damages can be assessed mechanicallv, 

individualized claims for damages are not a barrier to class certification. See, Windham v. American 

Brands. Inc., 565 F.2d 59,68 (4” Cir. 1977) (cited in Six Mexican Workers v. Arizona Citrus Growers, 

904 F.2d 1301,1306 (9* Cir. 1990). 

Not every class member will receive money, but every class member will receive a corrected 

bill using the correct estimating formula. Resolution of this case turns upon three elements, only one 

of which is individual, and that element, damages, is provable mechanically as to all class members, 

and need not be common.. 

If the 1999 and 2002 changes were (a.) changes, and (b.) unapproved (which is apparently not 

in dispute) every class member suffered ham by receiving an unlawful and improperly calculated bill. 

That entitles each class member to a corrected bill using the factors in Section 2a of the statute, and 

where there is a difference (which there will be in virtually every instance, particularly in light of the 

self-granted 2002 price increase), the amount of damage, (or the fact that there is no damage) resulting 
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The simple fact is that try as it may, Defendant cannot avoid two simple truths: (1 .) if they sent 

)ut unlawfully calculated bills, the issue must be addressed and corrected; and, (2.) if it is to be 

:orrected for each customer, which it should be, this case is the best, most efficient and fairest way to 

:orrect the problem. 

Liability is a question of whether the changes in the load factors (that Defendant concedes took 

)lace, and in the case of the 2002 price increase indisputably increased bills) should have been approved 

)y the Commission before being used to calculate APS bills sent to consumers. If the answer to that 

:ommon question is “no”, this case is resolved. If the answ ‘yes”, corrected bills need to be 

)repared using an approved formula. At which point the case will be over. Either way this is a 

:ommon question subject to common resolution, making it ideal for class treatment. 

11. CONCLUSION 

For all the reasons state in Plaintiffs’ briefs and supporting documents, including the Affidavit 

I f  Dr. Mark S. Shirilau, this case should be certified to proceed as a class action, and Notice should be 

;ent to the Class. 

Respectfblly submitted, 

>ATE: March 24,2004 
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David A. Rubin 
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Phoenix, AZ 85012-21 11 
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Jeffrey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, AZ 85012-21 11 
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(480) 348-6400 
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Debra A. Hill 
OSBORN MALEDON 
2929 N. Central Avenue, Suite 2 100 

Arizona 85012 
for Defendant 

of March, 2004 to: 
by 

David A. Rubin 
LAW OFFICES OF DAVID A. RUBIN 
3550 N. Central Avenue, Suite 1201 
Phoenix, Arizona 85012-21 11 
Attorney for Plaintiff 

Jeffrey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, Arizona 85012-21 11 
Attorney for Plaintiff 
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William J. Maledon, Atty. No. 003670 
Debra A. Hill, Atty. No. 012186 
Ronda Woinowsky, Atty. No. 022100 
OSBORN MALEDON, P.A. 
2929 North Central Avenue 
Suite 2100 
Phoenix, Arizona 85012-2794 
(602) 640-9000 

Attorneys for Defendant 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

AVIS READ, Individually and on Behalf ) No. CV 2002-010760 
of All Others Similarly Situated, 1 

) SUPPLEMENTAL 
Plaintiffs, ) MEMORANDUM OF 

) DEFENDANT ARIZONA 

) (“APS”) REGARDING 
vs. ) PUBLIC SERVICE COMPANY 

ARIZONA PUBLIC SERVICE ) PLAINTIFFS’ MOTION FOR 
COMPANY, ) CLASS CERTIFICATION 

) 
Defendant. ) (Assigned to the Honorable 

) Rebecca A. Albrecht) 

This Supplemental Memorandum is submitted for two reasons: (1) to advise 

the Court of the current status of proceedings before the Arizona Corporation 

Commission (“ACC”) regarding the Application filed by APS in October 2003 to 

have the ACC interpret, clarify and/or modify A.A.C. R14-2-210(A) (“Rule 210”) and 

the impact of the recent Arizona Court of Appeals decision in the Phelps Dodge case, 

and (2) to inform the Court of the action that will be taken by APS in light of the new 

the impact of the recent Arizona Court of Appeals decision in the Phelps Dodge case, 

and (2) to inform the Court of the action that will be taken by APS in light of the new 
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issues raised in Plaintiffs’ reply memorandum in support of their Motion for Class 

Certification. 

I. The Status of APS’ss Application to the ACC. 

In October 2003, APS filed its Application with the ACC. In January 2004, 

the ACC referred the matter to its Process Standardization Working Group for further 

analysis and recommendations. As a result of discussions at the Working Group and 

as a result of the recent decision by the Arizona Court of Appeals in Phelps Dodge 

Corn. v. Arizona Electric Power Co-op, Inc., 418 Ariz. Adv. Rep. 10, 83 P.3d 573 

(App., Jan. 27,2004), APS is in the process of preparing an amended and more 

detailed Application to have the ACC interpret, clarify, and/or modify A.A.C. 

R14-2-210(A). That amended Application by APS will be filed with the ACC 

shortly. 

Although there is no specific schedule for the ACC to consider APS’ss 

Application, APS will seek to have the ACC deal with the Application before lengthy 

rate hearings on other matters begin early this Summer. 

II. Additional Developments in Phelps Dodge case. 

As we advised the Court in APS’s Response to the Motion for Class 

Certification, the Phelps Dodge case referenced above is significant not only for the 

ACC’s consideration of APS’s Application to the ACC, but also for this Court’s 

consideration of the issues in this lawsuit. 

After APS’s Response was filed on February 27,2004, a number of parties in 

the Phelps Dodge appeal filed motions for reconsideration. On March 15,2004, the 

4589 15v2 
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Arizona Court of Appeals denied the motions for reconsideration, but slightly 

modified its January 27, 2004 opinion. None of the March 15 revisions, however, 

changed the ruling by the Court of Appeals as it relates to this case. 

As we previously advised the Court, the Court of Appeals decision in Phelps 

Dodge invalidated A.A.C. R 14-2- 16 12 (“Rule 16 12”) -- the rule that provided for the 

Director of the Utility Division of the ACC to promulgate procedures for utilities to 

obtain ACC approval of their bill estimating procedures (in anticipation that, under 

deregulation, numerous new electric service providers would avail themselves of the 

3pportunity to provide electric service in Arizona). Thus, not only has Rule 1612 

never been implemented (because the Director of the Utility Division never 

promulgated “procedures” for utilities to have their estimating procedures approved), 

mt now the very rule itself has been declared invalid. Under these circumstances, the 

:ompanion provision of Rule 210 requiring ACC approval of a utility’s estimating 

xocedures (also promulgated in 1998 as part of the deregulation package) would 

ikewise seem to be invalid. 

Now that the Motions for Reconsideration filed in the Phelps Dodge case have 

Jeen resolved, the interpretation and intended application of Rule 210 

.- particularly as to incumbent utilities such as APS that had a long history of 

:stimating practices prior to the Rules amendments -- must now be addressed by the 

4 c c .  
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Y/ 

3 458915~2 



0 

5 
I 6 

7 

8 

9 

10 

11 

12 

13 

0 14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

26 
~ 

111. Plaintiffs’ Reply Brief Squarely Raises Issues of Primary Jurisdiction of 
the ACC. 

Whatever may have been the case before, it is now clear from Plaintiffs’ reply 

brief that Plaintiffs’ claims in this lawsuit implicate the ACC’s primary jurisdiction.’ 

Until now, Plaintiffs have attempted to avoid a ju 

litigation by vaguely contending that the core issue in the litigation was whether 

approval procedures established by the ACC. For example, in their Motion for Class 

Certification, Plaintiffs generally contend that the principal “common issue” is 

“whether APS’s estimating and billing practices were and/or remain to the present 

contrary to controlling State la 

brief in support of class certification, however, Plaintiffs now contend that 

d Regulations.” (Motion at p. 1 1 .) In their reply 

certification of Subclass A e, demand-rate customers who received estimated bills) 

turns on whether changes to the load factor methodology used by APS “were 

unauthorized, unapproved changes in estimating procedures.”* (Reply at p. 3.) In 

support of this contention, Plaintiffs attach the affidavit of an alleged expert -- who 

APS indicated in its motion for stay that Plaintiff‘s claims may present primary I 

jurisdiction issues, but APS stated that it was unnecessary for the Court to reach the 
issue at that point. Plaintiffs reply brief now brings that issue front and center. 

Plaintiffs apparently have taken this new tack because they recognize that the 
limited issue of whether the ACC must provide approval of APS’s estimating methods 
(or whether the ACC has already done so) does not by itself establish liability to any 
:lass member and leaves unaddressed a number of individualized liability 
requirements (including fact of injury and damage). Thus, Plaintiffs seek to fill that 
gap by altering the thrust of their class certificahon arguments. Indeed, Plaintiffs do 
not even mention their proposed Subclass B in their reply, apparently conceding that 
:lass certification is not appropriate for Subclass B because individual issues plainly 
predominate as to those persons e, persons who received estimated bills for more 
than three consecutive months). 

z 

4 45891 5v2 
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was never previously disclosed -- who opines that the precise estimating procedure 

used by APS beginning in 1999 (allegedly involving use of different load factor 

elements) increased the amount of estimated bills3 As Plaintiffs go on to contend in 

their reply brief, the alleged common issue that Plaintiffs seek to have the Court 

determine is whether these estimated demand account bills were “unlawfully 

calculated” because APS allegedly used criteria contrary to that specified in Rule 210. 

(Reply at p. 5.) Such an analysis would be highly technical and would potentially 

invade the ACC’s exclusive province relating to rates. 

In APS’s response to the Class Certification Motion, APS asked that the Court 

defer to the ACC concerning the proper application and interpretation of Rule 210. 

The position taken by Plaintiffs in their Reply brings this issue into even greater 

focus. Given the new position taken by the Plaintiffs’ Reply, we want to advise the 

Court that APS intends to file a motion to dismiss based on jurisdictional grounds -- 

Le., because these technical issues relating to bill estimating criteria and applicable 

load factors fall squarely within the expertise of the ACC, they should be deferred to 

the primary jurisdiction of the ACC. The jurisdictional issue raised in that motion to 

3ismiss is directly relevant to APS’s argument that the Court should defer ruling on 

the Motion for Class Certification, and we will, of course, address these matters 

further during the April 9 hearing on Plaintiffs’ motion. 

ert concedes that the estimating method used by APS until late 
1999 “was consistent with the intent of A.A.C. R14-2-210At2) 

demand consistent with prior demand for that 
xstomer.” Shirilau Affidavit, ¶ 5. Thus, by their expert’s own admission, Plaintiffs 
have no cause of action for APS customers who received estimated bills prior to A ril 

i l ls  after September 1, 1998. 
1999, even though their proposed class includes c dP tamers who received estimate 

5 45891 5v2 
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This is not to suggest that APS believes that the proposed class or classes are 

otherwise appropriate for certification. On the contrary, APS will demonstrate at the 

April 9 hearing on the Motion for Class Certification that Plaintiffs’ legal arguments 

for certification are fundamentally wrong, that individual issues plainly predominate, 

and that certification of any class in this case would be inappropriate. It is not the 

I urpose of this Supplemental Memorandum, however, to argue those issues in 

advance of the hearing on the class motion on April 9. 
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Dated t h i g  day of April, 2004. 

OSBORN MALEDON, P.A. 

BY 
W i l f m  J. Maledon 
Debra A. Hill 
Ronda Woinowsky 
2929 North Central Avenue, Suite 2100 
Phoenix, Arizona 850 12-2794 
Attorneys for Defendant 

COPY of the foregoing mailed and faxed 
this C d a y  of April, 2004 to: 

Barry G. Reed 
Zimmerman Reed P.L.L.P. 
14646 N. Kierland Blvd., Suit 145 
Scottsdale, Arizona 85254 
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David A. Rubin 
Law Offices of David A. Rubin 
3225 N. Central Ave., Suite 1610 
Phoenix, Arizona 85012-2413 

Jeffrey M. Proper 
Law Offices of Jeffrey M. Proper 
3550 N. Central Ave., Suite 1200 
Phoenix, Arizona 850 12-2 1 1 1 

Attorneys for Plaintiffs 
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Barry G. Reed 
ZIMMERMAN REED P.L.L.P. 
14646 N. Kierland Boulevard, Suite 145 
Scottsdale, AZ 85254 

(480) 348-6415 Facsimile 
AZ Bar No. 020906 

David A. Rubin 
LAW OFFICES OF DAVID A. RUBIN 
3550 N. Central Avenue, Suite 1201 
Phoenix, AZ 85012-21 11 

(602) 734-2345 Facsimile 
AZ Bar No. 004856 

Jeffrey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, AZ 85012-21 11 

(602) 235-9223 Facsimile 
AZ Bar No. 003099 

(480) 348-6400 

(602) 235-9525 

(602) 235-9555 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA 

AVIS WAD; and, 
PAUL SCHAEFFER and LINDA SCHAEFFER, 
husband and wife; on Behalf of Themselves and All 
Others Similarly Situated, 

Plaintiffs, 

NO: CV 2002-010760 

PLAINTIFFS’ SUPPLEMENTAL 
MEMORANDUM IN FURTHER 
SUPPORT OF MOTION FOR 
CLASS CERTIFICATION 

vs. (Assigned to the Honorable 

ARIZONA PUBLIC SERVICE COMPANY, 
Rebecca A. Albrecht) 

Defendant. 

I. INTRODUCTION 

Defendant has submitted a desperate, eleventh-hour “supplemental memorandum’: attempting 

to usurp the last word, and to rescue an obviously hopeless position with respect to Plaintiffs, motion 

to certify this Class. As the following will demonstrate, its memorandum merely confirms what the 

xior briefing made obvious: Defendant has blatantly flaunted the requirement that it send out only bills 

that follow approved estimating procedures. Assuming, arguendo, that the methods it was using prior 
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o its 1998/99 switch to computer-generated automatic estimates were approved, discovery in thscase 

ias established, beyond any doubt, that Defendant subsequently made two highly material changes to 

ts estimating procedures, failed to notify consumers of that fact, failed to have the changes approved 

)y the ACC, and blithely sent false and unauthorized bills to its customers, representing them to be 

egitimate “estimates”, while failing to disclose that they were completely different to prior estimates. 

t has no excuses, and in reality no defenses either, to the class certification motion or the claims at 

ssue in this case. Those claims can be resolved with finality as to all APS customers who paid these 

)ills, once the class is certified, through a Rule 56 motion. 

Defendant’s latest series of arguments are just variations on the same old theme of seeking to 

ielay this action or divert it into the ACC. Defendant, yet again, attacks a duly enacted regulatory 

;theme; the jurisdiction that this Court plainly has over this issue; and the Court’s prior rulings, because 

t cannot defend its conduct, or explain its own documents. 

As the following will demonstrate, Defendant’s argument that Plaintiffs have raised “new” 

Aaims in their motion to certify is absurd. The Amended Complaint, Plaintiffs’ argument regarding 

Defendant’s Motion to Stay, and Plaintiffs’ motion to certify have presented a single consistent 

zgument: Defendant changed its estimating procedures without Commission approval or notice to 

:onsumers and consequently sent out unlawhl bills claiming sums of money fiom its customers that 

were not due, while representing that they were due, and then collected and kept the unlawhl charges. 

Defendant’s argument to the contrary is just its panic-driven response to the fact that Plaintiffs expert 

affidavit, countering Defendant’s affidavits, nails down these facts beyond any dispute and points out 

the impropriety of this procedure. The tactic of calling every repetition by Plaintiffs of this same claim 

another novel and abrupt revelation, and then using that characterization as a peg on which to hang yet 

another attempt to argue that this Court lacks jurisdiction or should grant APS a stay, has reached the 

point of complete b%nsparency. The Court has concurrent jurisdiction. It can and should certify this 

case to proceed as a class action, and promptly resolve it under Rule 56. 
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2. Plaintiffs Have Made the Same Claims, Using the Same Arwments From the Commencement 
of this Action. 

AS described above, Defendant’s claim that Plaintiffs’ Reply Memorandum and accompanying 

2ffidavit alter the basis and nature of their claims is ridiculous. It is merely a Defendant-invented 

nitial predicate on which to hang yet another collateral attack on this Court’s denial of its Motion to 

Stay. The attack collapses with the failure of the initial predicate. 

Paragraphs 12- 17 ofPlaintiffs’ Amended Complaint could hardly be clearer. These parapgraphs 

itate that: 

12. APS has failed to make the arrangements necessary and required by 
State law and Regulation to read the electric meters of Plaintiffs and the 
members of the Class on amonthly basis, and has billed estimated sums 
for such use without following the procedures provided for in Arizona’s 
Regulatory scheme, resulting in massive over-utilization of estimated, 
inaccurate bills at great cost and expense to consumers. APS has 
repeatedly e stimated the c onsumption and demand i n w ays that are 
inconsistent with Arizona law and result in overcharges to consumers. 

Due to the foregoing, APS has violated various laws, including Arizona 
Administrative Code R14-2-2 10 governing electrical utilities, which 
provides: 

13. 

A. Frequency and estimated bills 

1. Unless otherwise approved by the Commission, the 
utility or billing entity shall render a bill for each billing 
period to every customer in accordance with its 
applicable rate schedule andmay offer billing options for 
the services rendered. Meter Readings shall be 
scheduled for periods of not less than 25 days Or more 
than 35 days without customer authorization. If the 
Utility or Meter Reading Service Provider changes a 
meter reading route or schedule resulting in a significant 
a alteration of billing cycles, notice shall be given to the 
affected customers. 

Each billing statement rendered by the utility or billin 
entity shall be computed on the actual usage during; th: 
billing cycle. If the utility or Meter Reading Service 
Provider is unable to obtain an actual reading, the utility 
or billing entity may estimate the consumption for the 
billing period giving ‘ consideration to the following 
factors where applicable: 
a. 

b. 

2. 

The customer’s usage during the same month 
of the previous year. 
The amount of usage during the preceding month. 

3 
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3. ; 
conditions unless otherwise approved by the 
Commission: 

4. 

6. 

a. 

b. 

When extreme weather conditions, emergencies, 
or work stoppages prevent actual meter readings. 
Failure of a customer who reads his own meter to 
deliver h s  meter reading to the utility or Meter 
Reading Service provider in accordance with the 
requirements of the utility or Meter Reader 
Service Provider billing cycle. 

C. Provider is unable to obtain access to the 
customer’s premises for the purpose of reading 
the meter, or in situations where the customer 
makes it unnecessarily difficult to gain access to 
the meter, that is, locked gates, blocked meters, 
vicious or dangerous animals. If the utility or 
Meter Reader Service Provider is unable to 
obtain an actual reading for these reasons, it shall 
undertake reasonable alternative to obtain a 
customer reading of the meter. 
Due to customer e uipment failure, a 1-month 

customer equipment condition will result in 
penalties for Meter Service Providers as imposed 
by the Commission. 

e. To facilitate timely billing for customers using 
load profiles. 

After the 3rd consecutive month of estimating the customer’s bill 
due to lack of meter access. the utilitv or Meter Reading Service 
Provider will attempt to secure an accurate reading. of the meter. 
Failure on the part of the customer to comply with a reasonable 
request for meter access may lead to discontinuance fo service. 

A utility or billing entity may not render a bill based on 
estimated usage if; 
a. 

b. 

c. 

d. 

d. 
estimation will be a1 ’f owed. Failure to remedy the 

The estimating procedures employed by 
the utilitv or billing entity have not been 
approved by the Commission. 
The billing would be the customer’s 1 st or 
final bill for service 
The customer is a direct-access customer requiring 
load data. 
The utility can obtain customer-supplied 
meter readings to determine usage. 

I When a utility or billing entity renders an estimated bill 
in accordance with these rules it shall: 

a. Maintain accurate records for the reasons 
therefore and efforts made to secure an 
actual reading; 
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14. In contravention of the foregoing rules, APS has continued to render 
estimated bills to class members far beyond the three month limit 
without having in place any procedure to comply hlly with Section 4 
above or Section 5d above to obtain actual readings. 
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b. Clearly and conspicuously indicate that it 
is an estimated bill and note the reason for 
its estimation. 

(emphasis added). 

16. Further, the estimating procedures employed by APS pursuant to which 
APS rendered estimated bills, includha estimated demand bills, have 

& been created on an ad hoc basis by APS employees, without adequate 
to and apm-oval by the public and the Arizona Corporation 
.(emphasis added). 

.Commission. . . 
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15. Additionally, despite the rule requiring APS to specify on the billing 
statement the reason for its estimation, APS has not abided by the rule 
consistently. 
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17. APS’s practices pertaining to meter reads have not complied with the 
binding State laws and Regulations, and its practices have been 
systematic and widespread, resulting in massive overcharges to its 
customers, and the unlawful mailing of unauthorized estimated bills. 

(emphasis added). 

At page 4 of its supplemental memorandum, Defendant argues that Plaintiffs’ Reply Brief brings 

the question of whether the bills sent were the result of ad hoc procedural changes created by APS 

employees without public notice or Commission approval “fi-ont and center” in this litigation for the 

first time. That argument simply will not stand scrutiny in light of Paragraph 16 of the Amended 

Complaint which states that exact claim. 

Further, when the Court actually decided the stay issue it had before it the following from 

Plaintiffs Memorandum in Opposition to the Motion to Stay: 

...In fact, even those issues in this case that directly concern the Regulations are 
straightforward and well within the expertise and jurisdiction of this Court. 

Contrary to APS’s assertion that “the ACC has been well aware of [APS’s 
estimation procedures]”( APS’s Motion to Stay at pg. 5, lines 4-6), evidence discovered 
by Plaintiff clearly indicates that APS has ignored the Arizona law and Regulations, 
evaded the ACC, and employed various, unapproved methods of bill estimation, and 
now pleads for the ACC’s involvement only as an escape hatch fkom this litigation. 
This fact is established by the documents produced by APS and by APS employees who 
have admitted that estimating and billing procedures employed by APS are unapproved, 
far from ideal, and created on an ad hoc basis: 

I don’t think load factors change that much. We are going to compare 
these numbers to some other numbers we have and see how much they 
have varied. That will give us a better idea of fiequency, but I honestly 
don’t think we will see much change. If we onlv change them when we 
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have a rate case, our last full blown case was 1988, so every 15-20 years. 
Hmm, we could have a new system by then. 

I 3 

4 

13 

14 
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6 

asserted from the very outset, and at every stage, that Defendant has been making up its own 

unapproved estimating procedures contrary to the Arizona law, and Ms. Smith has admitted as much. 

7 

8 

9 

10 

11 

12 

By the way, if we were designing from scratch, the best way of 
estimating a demand would be to calculate the customers load factor for 
the past 12 months and use that to determine the demand for the current 
month. Since we didn’t design fi-om scratch, and had about 20 minutes 
to come up with something, we’ll stick to the methodology we have 
now, with maybe some better number. (Emphasis added.) 

Email from Janet M. Smith to Ravi Nair dated June 18,2002. Attached as Exhibit A. 
See also, Email from Janet M. Smith to Jana Van Ness dated November 30, 2000, 
attached as Exhibit B: 

I met with Lori and her group yesterday to discuss some estimating 
issues. One of the items raised was how to properly estimate a demand. 
After some discussion we anived at what I believe is the best method 
this is a heads up to you in case YOU are ever asked bv the Commission. 
(Emphasis added.) 

Again, the notion that Plaintiffs have suddenly brought the issue of adhoc, unapproved changes 

in estimating procedure “front and center” is not supported by the record or by reality. Plaintiff has 

15 11 In their initial brief supporting class certification, Plaintiffs again made the same central 
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argument: 

As a public service company, A P S  is required, by law, to seek approval of its 
rates, charges, and estimating procedures by the ACC. See A.R.S. § 40- 365. Also, any 
change in any rate, charge or service by APS is subject to a hearing and approval by the 
ACC. See A.R.S. 3 40-361, et seq. In rincipal, this regulatory scheme should result 

standards. However, while APS has implemented a uniform mechanism for billing its 
customers, the record in this case reveals that APS has, to the extent possible without 
easily getting caught, taken the role of fashioning its charges and billing methods upon 
itself. 

in bills that are the product of uniform, P air, and governmentally and publicly approved 

* * *  

At page 6 of their initial brief Plaintiffs stated as follows: 

... From this bizarre arrangement, APS, in September 1998, changed its computer system 
to allow it to automatically estimate demand for APS’ demand customers where no 
actual demand reading had been taken. 

As Ms. Smith describes in her memo, she and her colleagues “decided” to 
program in a series ofpercentage “load factors” that would be determined by meter w e .  
There was no mention of the Section 2(a) and 2(b) factors, and APS, through Ms. Smith, 
created them around, rather than through Commission approval. The only approval of 
the procedure was provided by “Jana and Cynthia” in a memo dated December 4,2000, 
that apparently approves the use of the “Smith formula” for all demand estimates. 

Incredibly, on June 19,2002, Smith wrote amemo instructing the technical staff 

6 



at A P S  to change the load factors used to generate an estimated demand bill by changing 
the percentage load factors to be used from those she had initially set. See Exh. 4. 
Again, these changes were made without any Commission involvement. 

The “Smith formula” was created ad hoc, internally, by APS. Indeed, in a later 
memo, Smith describes having created the procedure in “20 minutes” (See Smith E- 
mail, Exh. 5). Thus, since September 1998, Defendant has been regularly estimating 
demand under a formula that is completely unlawful under Section 5(a). 

5 

6 

* * *  

With all this before it, A P S  can hardly have been astounded when Plaintiffs stated in their Reply Brief 
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11 that: 

What actually occurred is summarized in the affidavit of Plaintiffs’ expert, Dr. 
Mark S. Shirilau, P.E. In short, Defendant formerlyused the particular customer’s prior 
history to estimate demand. In 1999, because it was easier for APS, it decided, without 
Commission approval, to change the load factors in its estimating formula to a generic 
percentage number, rather than the customer by customer estimates based upon account 
history it previously used and claims was approved by the Commission. As paragraph 
7 of Dr. Shirilau’s Affidavit makes clear, this change completely altered the outcome 
of every demand estimate. (See example cited at f17 fiom Defendant’s own CIS 
Manual.) 

In 2002 it lowered the percentage demand factor without Commission approval. 
As Dr. Shirilau points out, this gave APS a revenue increase, and customers higher 
estimated bills. (Affidavit of Dr. Shirilau, 19.) 

Obviously, Plaintiffs assert that the trail of exhibits and Ms. Smith’s own 
testimony establish that APS has been making up its own rates and procedures in 
violation of Arizona law, and that is not “much ado about nothing”. Plaintiffs’ opening 
brief and Exhibits fully make that point. 

In short, Defendant’s entire predicate argument, that Plaintiff has suddenly pointed to the two 

changes in estimating procedures authored by Janet Smith, without Commission approval, as being at 

the core of this case, simply will not pass muster. Those claims have been “front and center” in the 

Amended Complaint, the Motion to Stay, and in every other pleading in this case that concerned the 

facts on which Plaintiffs rely and the legal authorities that follow from them. The Court has the same 

concurrent jurisdiction today that it has always had. Defendant’s mere characterization of Plaintiffs’ 

class certification claims as “novel” does not make them so. The record says otherwise. 

24 

25 

B. Plaintiffs Have Made a Varietv of Claims. Over Which This Court Has Jurisdiction, and As To 
Which It Already Denied a Stay. Each of Which is Based Upon Other Statutes. 

. 

26 

27 

28 

While Defendant continues to characterize its conduct as being subject solely to the 

jurisdiction and judgment of the Commission, that is simply not the law. As Owest Corn. v. Kelly, 204 

Ariz. 25,33-34,59 P.3d 789,797-98 (Ap.. 2002) review denied (April 22,2003) makes clear, the fact 
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hat a utility is regulated does not render it immune to every other law. Again, reference to the actual 

ecord exposes Defendant’s argument that the claims of unauthorized changes and fi-audulent billing 

host-date the denial of the stay. Again, the Amended Complaint is revealing as to this issue: 

50. In violation of A.R.S. 544-1522, Defendant deceived Plaintiffs and the 
Class through misstatements and dishonest course of business described in 
preceding paragraphs, including in particular the misrepresentation of the 
amounts owed by Plaintiffs and members of the Class for electricity service, and 
the mailing of false, unauthorized estimated bills contrary to controlling 
Regulations, and mailing of bills stating demand for particular months that APS 
knew was a pure guess or estimate, but represented as actual demand. 

5 1. Defendant’s conduct constitutes a series of unlawful practices through 
which statutory “merchandise,” Le., electric power, was sold, advertised, or 
both, to Plaintiffs and the Class within the meaning of A.R.S. 544-1522. 

52. Because of the Defendant’s unlawful conduct in violation of the Act, 
Plaintiffs and members of the Class overpaid APS for their electricity, and 
provided unlawful, involuntary interest free loans to APS. 

* * *  

56. As a result of the illegal conduct described above and the relationship 
between the parties, Defendant has been, and continues to be, unjustly enriched 
at the expense of Plaintiffs and all others similarly situated. Specifically, 
Defendant has been, and continues to be, unjustly enriched by its continued 
practice of over-billing customers. Had Plaintiffs and other members of the 
Class known that they were being overcharged, they would not have paid the 
amount they were overbilled. Defendant will be unjustly enriched if it is 
allowed to retain these funds and not required to refund such funds to the people 
it wrongfully overbilled. 

* * *  

65. Plaintiff, on behalf of herself and all others similarly situated, hereby 
incorporates by reference the allegations contained in the paragraphs within this 
Complaint as if fully set forth herein. 

66. Plaintiff is a party to a contract between herself and AF’S in which AF’S 
agreed to provide electric services under certain terms and conditions based on 
set rates. Among the terms and conditions of its contracts are certain warranties 
made by APS. 

67. Defendant APS covenants and warrants in its contract with Plaintiff that 
“APS operations are in compliance with all applicable regulations pursuant to 
the rules of electric competition. . . .”. See Exhibit “Cattached hereto. 

68. Defendant APS has breached such warranty by failing to comply with the 
Regulations that govern its billing and estimating procedures and practices. 

69. 
have suffered, and will continue to suffer, harm. 

As a result of the foregoing, Plaintiff and the other members of the Class 
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* * *  

84. Defendant APS owes a duty to Plaintiffs and its customers to act 
reasonably and prudently in preparing bills for its services and to follow 
applicable laws and regulations governing its conduct. 

85. By negligently implementing sofnvare, information and billing systems 
that have failed to follow Arizona law and Regulations have resulted in unjust, 
artificially-inflated bills, and are a result of a lack of reasonable care by APS in 
preparing such bills. Defendant APS has breached and continues to breach such 
duties. 

86. Defendant ASS’S  conduct was the factual and legal cause for such breach 
of duty. 

87. As a result of the foregoing, Plaintiff and other members of the Class 
have suffered, and will continue to suffer harm. 

As Owest makes clear, the ACC does not have exclusive jurisdiction of claims such as these, 

merely because they arise out of the activities of a company that it regulates. These are separate causes 

3f action that raise common, classwide liability issues as to which this Court has concurrent jurisdiction. 

b. 
r* The Status of the APS Application to the ACC is Still Irrelevant. 

This Court has denied Defendant’s Motion to Stay, which was really little more than an 

3ttempted procedural end-run on Owest, whch gave this Court concurrent jurisdiction to hear cases of 

:his type. APS’s machinations at the Corporation Commission have no bearing on Owest, or upon this 

Court’s jurisdiction. To the contrary, proving Plaintiffs’ point made at oral argument on the Motion 

to Stay, the Commission matter has gone precisely nowhere since the hearing, while this case has 

moved forward. Now Defendant is planning to start over again at the Commission with a new 

Application. This case is close to resolution on cross-motions for summary judgment. The people of 

Arizona will be best served by having these issues promptly resolved. 

D. Nothing in Phelm-Dodge Affects the Case at Issue. 

Defendant also asks the Court to make a huge intuitive leap and to “assume” the invalidity of 

M y  enacted regulations that may or may not require Attorney General approval, and may or may not 

have received or will receive such approval. The regulations at issue in Phelps-Dodge are not at issue 

in this case. Defendant, remarkably, is asking the Court to disregard the law as it stands before it, and 

to speculate as to what it might be as a result of a case that nobody has brought. The Court should not 
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and cannot join Defendant in an analysis of what “seems” (Def.’~ Supp. Brief at 3) or what the law 

could be in the future. Phelps-Dodge, its treatment by the Supreme Court, and its application to 

statutory and regulatory law not challenged in that case are all matters of pure speculation that have no 

bearing on the issues before this Court. 

II. CONCLUSION 

Defendant’s Supplemental Memorandum is just another attempted end-run on concurrent 

for decision, and Defendant’s own arguments iurisdiction. The motion to certify this class is ri 

jemonstrate that common issues entirely predominate. The motion should be granted. 

Respectfully submitted, 

DATE: April 7,2004 

ZIMMERMAN REED P.L.L.P. 
14646 N. Kierland Boulevard, Suite 145 
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SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

CV 2002-010760 a 
HONORABLE REBECCA A. ALBRECHT 

AVIS READ 

v. 

ARIZONA PUBLIC SERVICE COMPANY 

05/26/2004 

CLERK OF THE COURT 
K. Ballard 

Deputy 

HLED: 05/28/2004 

BARRY G REED 

WILLIAM J MALEDON 

JEFFREY M PROPER 

RULING 

The Motion for Class Certification has been under advisement. The Court has reviewed 0 
the memoranda filed, the legal file, the applicable case law, and Rules of Court. The Court has 
further considered the arguments of counsel. 

The Plaintiff claims that because of unlawful estimating practices by the Defendant, the 
Plaintiffs have been inaccurately charged for electricity provided to them by the Defendant. 
Plaintiff asserts that the injury to each Plaintiff is the receipt of an unlawful bill. Some members 
of the prospective class according to the Plaintiff have a compensable injury in the form of an 
overcharge €or power. Others wiil not have a compensable injury. 

, To be certified as a class action, the Plaintiff must meet the requirements of the Arizona 
Rules of Civil Procedure, Rule 23. 

The Defendant does not challenge all of the perquisites to a class action. Defendant 
challenges the class only as it relates to Rule 23(b)(3). Defendant asserts that the individual 
issues of liability, that is injury, in fact, and actual damages, predominate and that therefore the 
class certification should be denied. 

The Court recognizes that Defendant re-urges its position that the Court should stay any 
ruling until such time as the Corporation Commission issues its rulings on the efficacy of the 
APS estimating system. However, the Court having previously denied that motion chooses to 
determine, assuming that the system violates the law, there is a viable class. 

Page 1 Docket Code 019 Form VOOOA 0 
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SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

CV 2002-0 10760 

0 
05/26/2004 

If the Court assumes that the Plaintiff prevails on that portion of the action, wherein the 
class acts as a private attorney general, and the acts of the Defendant are found to be unlawful, 
the Court must then turn to a determination of the damage for the individual Plaintiff members of 
the class, and it is here that the class runs into insurmountable problems. Each Plaintiff must 
demonstrate his or her damage for each period at issue. The damages will vary based on 
individual factors, none of which are shared by other members of the class. These individual 
factors overwhelm the common elements in this case. 
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AVIS READ; and, 
PAUL SCHAEFFER and LINDA SCHAEFFER, 
husband and wife; on Behalf of Themselves and All 
Others Similarly Situated, 
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ARIZONA PUBLIC SERVICE COMPANY, 

Defendant. 
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here, there is clearly a common liability issue, acknowledged by the Court, as to whether Defendant 

disseminated bills charging its customers under an illegal, unapproved estimating procedure, it is black 

letter law that variations in damage proof cannot defeat class certification. Indeed, if that were the case, 

no securities, antitrust, consumer fraud, or any other class action could ever be certified. In an antitrust 

case or a securities case, damages will always be subject to individual proof, yet these cases are 

routinely certified. Plaintiffs believe that if the Court reviews the substantial body of case law contrary 

to its Order, it will reconsider its Order and grant Plaintiffs’ certification motion. 

II. IT IS BLACK LETTER LAW THAT RULE 23(b)(3) CLASS ACTION STATUS WlLL NOT 
BE DENIED BASED UPON INDIVIDUAL DAMAGE OUESTIONS 

As noted above, cases holding that individual damage issues do not preclude certification are 

legion, and may be found in every federal circuit and most state courts’ case law. Merely by way of 

example, Plaintiffs would refer the Court to 524 F.2d 891 (gth Cir., 1975): 

The amount of damages is invariably an individual question and does not defeat class 
action treatment. 

- Id. at 905. 

Further, as the Ninth Circuit also held in that case: 

The overwhelming weight of authority holds that repeated misrepresentations of the sort 
alleged here satisfy the “common question” requirement. Confronted with a class of 
purchasers allegedly defrauded over a period of time by similar misrepresentations, 
courts have taken the common sense approach that the class is united by a common 
interest in determining whether a defendant’s course of conduct is in its broad outlines 
actionable, which is not defeated by slight differences in class members’ positions, and 
that the issue may profitably be tried in one suit. 

- Id. at 902. 

The fact that the existence of variations in the amount of claims will not preclude class 

certification was further emphasized by the Ninth Circuit in Hanlon v. Chrysler C o p ,  150 F.3d 101 1 

(9‘ Cir., 1998). In Hanlon, the Court confirmed that predominance means just that. There is no 

requirement that the case involve exclusively common issues, and common liability issues will warrant 

certification. 

Rule 23(a)(2), Rule 23(b)(3) focuses on the relationship between common and 
individual issues. “When common questions present a significant aspect of the case and 
they can be resolved for all members of the class in a single adjudication, there is clear 
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justification for handling the dispute on a respresentative rather than on an individual 
basis.” (quoting 7A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal 
Practice and Procedure 0 1778). 

[d. at 1022. 

That is precisely the showing made by Plaintiffs in this case. The question of whether all 

nembers of the Class were sent bills that were estimated using an unapproved procedure is the 
iigtllficant issue in the case. The amount by which they might have been overbilled is simply a question 

)f math. 

As with most states that have essentially drafted Federal Rule 23 into their own Rules, Arizona 

uthorities on predominance track the Federal analysis: 

[W]e believe the requirements of Rule 23(b)(3) (and Rule 23(a)(3), to the extent they 
overlap) should be liberally contrued. 

The federal courts have expressed the view that any doubts concerning maintenance of 
a class action should be resolved in favor of such action. Esplin v. Hirschi, (infra); 
Gerstle v. Continental Airlines, hc., SO F.R.D. 213 (D.C. 1970). 
. . .  
Maintenance of a class action does not depend upon commonahty of all questions of 
fact and law, but only that such questions predominate over questions affecting 
individual members of the class. Like v. Carter, 448 F.2d 798 (8th Cir. 1971); Goldstein 
v Regal Crest. Inc., 59 F.R.D. 396 (D.C. 1973). The common questuions need not be 
dispositive of the entire action. Esplin v. Hirschi, 402 F.2d 94 (1 O& Cir. 1968), cert. 
den., 394 U.S. 928,89 S.Ct. 1194,22 L.Ed.2d 459. 

odbev v. Roosevelt School District No. 66 of Maricopa County, 131 Ariz. 13, 638 P.2d 235,240 

981). 

The fact of the amount ofhann, or that financial hann occurred at all to every class member was 

:pressly held in Godbey to @ to be determinative as to suitability for class treatment. 

Even assuming arguendo that some class members (those who presented doctors’ 
certificates) have already received a r e h d  and are entitled to no further monetary 
recovery, and that some class members (those who were not sick) may never have been 
entitled to any monetary recovery, we do not believe that the claims of the named 
plaintiffs/appellees are atypical, or that common questions of fact or law do not 
predominate. Notably, the monetary amount sought are relatively small (none more 
than $150, and most less than $100). However, the cornerstone af this action is not the 
amount of monetary recovery, but the challenge of the policies of requiring doctors’ 
certificates and docking pay, as initiated by the acting superintendent and subsequently 
adopted by the Board. Whether those policies were valid and lawfbl are queshons of 
law common to all class members, and questions which lie at the heart of this case. 

. at 239. 
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The above quotation from the Court of Appeals addresses almost precisely the issue that was 

before this Court on Plaintiffs’ motion to certify the class. Plaintiffs candidly admitted that it was 

possible, albeit unlikely, that some class members had not actually suffered financial loss as a result of 

the “challenged policy”. Nevertheless, the predominance of the questions of “whether those policies 

were valid and lawful” in this case plainly lies “at the heart ofthe case”. The reasons cited by this Court 

for denying class certification are thus not supported by the approach to predominance taken by the 

Courts of this State or by the federal courts. 

Arizona has also long held that difficulties in manageability in proving damages are obviated 

by the fact that the Defendant’s own records form the baseline for their determination. In the case at 

Bar, Defendant has used a mathematical formula to create the bills at issue. It also claims to have had 

3 prior mathematical formula approved by the Commission. Damage is the difference in the outcome 

-esulting fi-om the use of the old formula compared to the unlawful formula. In discussing a prior case 

where the Supreme Court had concluded that a class could not be certified, the Court in Lemon v. 

Vational Bank of Arizona, 21 Ariz. App. 306,518 P.2d 1230, 1234 (1974), expressly held that: 

The Supreme Court was clearly concerned with the numerous individual issues 
revolving around the claims for damages noting the ‘impossibility of the vast majority 
of the members of the class being able to put a value on their individual damages. ’ (I 10 
Ariz. at -, 5 15 P2d at 861). In contrast, the damages sought here would be liquidated 
as to each individual class member and ascertainable fi-om records kept by either the 
bank or the individual. 

This is the key distinction here. The damages in the case are liquidated. They do not turn upon 

ndividual issues of prior health, physical causation, or other matters that have given Arizona courts 

bause in mass tort or environmental injury cases. The damages are liquidated and their calculation is 

nechanical, and as the Court states inBlackie, supra., individual damage questions simplydo not defeat 

:lass certification. The central issue is liability, and that issue is, by the Court’s own analysis, clearly 

: o m o n  and predoninant. 

As Plaintiffs made clear, (and Defendants could not refute), at the hearing on this motion and 

n moving papers, the amount of damage is the only non-common issue in this case. Obviously, every 

’laintiff is entitled to be charged for electricity according to law or rate governing such charges. 

-0 hold otherwise would allow Defendants to use any procedure or charge any amount they felt like 
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That is not what Section 210 says. It prohibits estimated charges if the procedure used to reach the 

charges ha$ not been approved by the Commission, regardless of the outcome. The outcome of the 

illegal procedure is material only to the amount of the damage caused by the violation. 

The Court’s May26,2004 Order suggests that the Court understood that point and accepted that 

liability, i.e. violation of Section 210, was a common issue based upon the single question of whether 
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the procedures used to generate the charges to consumers were approved by the Commission. Order 

at p. 1. With the commonality of liability issues established, the Court went on to state that damages 

were the only non-common issue, a point that Plaintiffs readily concede. As noted above, however, the 

point is not material to the certification question, as virtually every court to consider the issue has 

concluded, particularly where as here, it is simply a mathematical calculation. 

Given the foregoing, Plaintiffs respecthlly suggest that the Court’s Order is wrong, as a matter 

of law, because the Court mistakenly required that proof of the amount of damage caused to each 

Plaintiff by the common violation of Section 210 must also be common in order to certify the case 

under Rule 23@)(3). That is not the law. Plaintiffs request reconsideration and reversal by the Court 

of its May 26,2004 Order. 
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III. CONCLUSION 

For all the reasons stated herein, Plaintiffs request reconsideration and vacation of the Court’s 

May 26,2004 Order, and that their Motion for Class Certification be granted. 

Respectfully submitted, 

DATE: June 17,2004 

14646 N. Kierland Boulevard, Suite 145 
Scottsdale, AZ 85254 

(480) 348-6415 Facsimile 
(480) 348-6400 
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14 Jeffrey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
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William J. Maledon, Atty. No. 003670 
Debra A. Hill, Atty. No. 012186 
Ronda Woinowsky, Atty. No. 022100 
OSBORN MALEDON, P.A. 
2929 North Central Avenue 
Suite 2100 
Phoenix, Arizona 850 12-2794 
(602) 640-9000 

~ 

Attorneys for Defendant 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

AVIS READ, Individually and on Behalf ) No. CV 2002-010760 
of All Others Similarly Situated, ) 

1 

) 

) 
1 

Plaintiffs, ) MOTION TO DISMISS 

vs. ) (Oral Argument Requested) 

ARIZONA PUBLIC SERVICE 
COMPANY, ) (Assigned to the Honorable 

) Rebecca A. Albrecht) 
Defendant. ) 

It is clear from Plaintiffs' Reply in Support of Motion for Class Certification 

that each of Plaintiffs' claims in this lawsuit implicate the primary jurisdiction of the 

dismiss this action without prejudice and give the parties a reasonable opportunity to 

seek administrative resolution of the issues. 

Introduction 

Until now, Plaintiffs have attempted to avoid a primary jurisdiction 

impediment to this litigation by vaguely contending that the core issue in the litigation 
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was whether APS’ s estimated bills were “false and misleading” because they did not 

comply with approval procedures established by the Commission. In their reply brief 

in support of class certification, however, Plaintiffs now contend that liability turns on 

whether changes to the load factor methodology used by APS were unauthorized, 

unapproved changes in bill estimating procedures. (Reply at p. 3.) In support of this 

contention, Plaintiffs attach the affidavit of an alleged expert (who was never 

previously disclosed) who opines that the precise estimating procedure used by APS 

beginning in 1999 (allegedly involving use of different load factor elements) 

increased the amount of estimated bills. As Plaintiffs go on to contend in their reply 

brief, the alleged common issue that Plaintiffs seek to have the Court determine is 

whether these estimated demand account bills were “unlawfully calculated.” (Reply 

at p. 5.) 

It is one thing for Plaintiffs to contend that the alleged failure by APS to have 

its bill-estimating procedures approved by the Commission constitutes a violation of 

an administrative rule (assuming the rule is valid and deemed to be applicable) that 

gives rise to a claim for consumer fraud or other tort that a court has jurisdiction to 

adjudicate. It is quite another thing, however, when Plaintiffs claim (as they now do) 

that the Court must interpret and apply an administrative rule to determine whether an 

administratively regulated rate or customer charge has been “lawfully calculated.” 

The latter is within the Commission’s primary jurisdiction. APS requests that this 

Court dismiss the Plaintiffs’ Complaint without prejudice so that the Commission 

may exercise jurisdiction. 

2 458915~1 
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I. This Court Ought to Apply the Doctrine of Primary Jurisdiction and 
Dismiss This Case Without Prejudice. 

The doctrine of primary jurisdiction is a discretionary rule created by the courts 

to effectuate the efficient handling of cases in specialized areas where agency 

expertise may be useful. Campbell v. Mountain States Telephone & Telegraph, 120 

Ariz. 426,430, 586 P.2d 987,991 (App. 1978). The doctrine applies “to claims 

properly cognizable in court that contain some issue within the special competence of 

an administrative agency.” Reiter v. Cooper, 507 U.S. 258,268 (1993). In deciding 

whether to apply the doctrine of primary jurisdiction, the court ought to consider the 

need to defer judicial explorqtion of an issue which is the subject of ongoing 

rulemaking proceedings until the rule is finalized; the desirability of employing 

agency expertise in cases raising issues of fact not within the conventional experience 

2f judges; the promotion of uniformity and consistence in the regulation of business 

xtrusted to the administrative agency; and the promotion of efficiency. 2 Am. Jur. 

2d Admin. Law 9 514. 

Application of the doctrine of primary jurisdiction does not deprive the court of 

urisdiction. Rather, the court has discretion to either retain jurisdiction or dismiss the 

:ase without prejudice if the parties would not be unfairly disadvantaged. Reiter, 507 

ITS at 268-69.’ Thus, under the primary jurisdiction doctrine, courts defer deciding a 

A stay is preferred over dismissal in those cases where “claims are subject to 
he Statute of Limitations and are likely to be barred by the time the Commission 
icts.” Carnation Co. v. Pac. Westbound Conference, 383 U.S. 213,223 (1966). To 
he extent that any claims are not already barred by the statute of limitations, APS will 
igree to toll the statute of limitations for the period of time from the dismissal of this 
iction until 30 days after the Arizona Corporation Commission issues a definitive 
lecision on issues relating to the validity and interpretation of amended Rule 210. 

458915~1 3 
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controversy involving a question within the jurisdiction of an administrative tribunal 

until after that tribunal has rendered its decision. 2 Am. Jur. 2d Admin. Law 8 514.2 

Each of claims in Plaintiffs’ First Amended Complaint (as now explained in 

their reply brief) involve issues within the special competence of the Commission: 

(1) Whether APS used bill-estimating procedures that were approved by the 

Commission; (2) whether the estimating methodology used by APS was consistent 

with amended A.A.C. R14-2-210(A)(2) as interpreted and applied by the 

Commission; (3) whether the Commission’s express recognition in the Ciccone 

decision of APS’s use of energy consumption for a particular class of customers as 

part of its bill estimating procedures constitutes approval of that methodology; (4) 

whether a change in load factors used in a bill estimating methodology constitutes a 

material change in the methodology itself; (5 )  whether a load factor based on averages 

for similar customers is materially different than a customer’s own twelve-month 

moving average; and (6) whether the Commission deemed amended Rule 210 to be 

operative without implementation of the companion procedure that the Director of the 

Utility Division was to issue under A.A.C. R14-2-1612 (“Rule 1612”). All of these 

issues are somewhat technical in nature and implicate the technical and regulatory I /  
expertise of the Commission. Furthermore, as outlined below, the purposes of the 

Plaintiffs will not be prejudiced by allowing the Arizona Corporation 
Commission to decide the issues in this case because the Commission has granted 
Plaintiff Avis Read intervention in APS’s Ap lication proceeding. ACC Procedural 

the opportunity to present information she feels is relevant for the Commission’s 
evaluation and application of amended Rule 210. 

Order, Docket No. E-O1345A-03-0775 (Marc K 26,2004). Thus, Mrs. Read will have 

4 458915~1 
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doctrine of primary jurisdiction would be served by a dismissal of this case so that the 

Commission can deal with these issues in the first instance. 

A. This Court Should Dismiss This Action Because Amended Rule 210 
Has Not Been Approved by the Attorney General. 

First and foremost, this court should apply the doctrine of primary jurisdiction 

and decline review of whether APS’s bill estimating procedures comply with 

amended Rule 210 because, as the recent Phelps Dodge decision makes clear, the rule 

is invalid until the attorney general approves it. See, e.&, Envtl. Def. Fund v. Envtl. 

Prot. Agency, 852 F.2d 1316, 1330-31 (D.C. Cir. 1988) (holding that an issue is not 

3ppropriate for review by the courts when it is the subject of an ongoing rulemaking 

xocedure). 

Pursuant to A.R.S. 8 41-1044, Commission rules generally are “subject to 

.eview by the attorney general to ensure that they are clear, concise, understandable, 

n proper form and within the agency’s power to make.” US West Communications 

7. Ariz. Corp. Comm’n, 197 Ariz. 16,22-23, ¶ 26,3 P.3d 936,943 (App. 2000). 

lowever, rules falling within the Commission’s exclusive jurisdiction -- such as the 

:ommission’s ratemaking authority -- are not subject to review by the executive 

branch. State ex rel. Corbin v. Ariz. COT. Comm’n, 174 Ariz. 216,848 P.2d 301 

App. 1992)- Relying on Corbin, the Commission determined that a number of rules - 

including amended Rule 210 -- emanated from its exclusive ratemaking powers and 

leclined to have the rules approved by the attorney general. See A.A.C. R14-2-210. 

Two recent decisions by the Arizona Court of Appeals make clear that 

lommission rules related to billing and collection are invalid unless approved by the 

5 458915~1 
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attorney general. In US West Communications v. Arizona Comoration Commission, 

the court held that rules that are not reasonably related to ratemaking or classification 

are not exempt from the requirements of A.R.S. $41-1044. 197 Ariz. at 24, ¶ 32, 3 

P.3d at 944. Specifically, the court found that A.A.C. R14-2-1114 relating to billing 

and collection did not implicate ratemaking because “billing and payment terms apply 

nfter the rates have already been established.” Td, at 25,¶ 36,3 P.3d at 945. The 

:ourt invalidated the rule because it had not been reviewed by the attorney general. 

[d, at ¶ 37, n. 8. Similarly, in Phelps Dodge COT. v . Arizona Electric Power 

Zooperative, the court found that A.A.C. R14-2-1612, which set forth the billing 

*equirements for competing electric service providers and which directed the Utility 

Xvision to develop procedures for utilities to obtain approval of estimated billing 

lrocedures, was invalid because the Commission had not obtained the requisite 

ttorney general certification before approving the rule. 41 8 Ariz. Adv. Rep. 10, 86, 

3 P.3d 573,594-95 (App., Jan. 27,2004). 

The holdings in these two decisions make clear that amended Rule 210 -- 

Jhich addresses billing and collection by electric utilities -- falls outside of the 

lommission’s ratemaking and classification authority and is invalid until approved by 

le attorney general. Thus, Plaintiffs’ complaint should be dismissed without 

rejudice because court review of amended Rule 210 is inappropriate until the 

:torney general has determined that the rule satisfies the requirements of A.R.S. 

6 4589 15vl 
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8 41-1044.3 Plaintiffs can refile their complaint if and when amended Rule 210 has 

received the requisite approval. 

B. The Court Ought to Rely Upon the Commission’s Expertise to 
Determine Whether APS’s Estimating Procedures Comply With 
Amended Rule 210. 

Arizona courts also defer to administrative agencies on primary jurisdiction 

grounds where a case r ises “issues of fact not within the 

judges, but within the duties and expertise of the Corporation Commission.” 

Campbell, 120 Ariz. at 432,586 P.2d at 993 (citation omitted). In Campbell, the 

zourt acknowledged that in such a case an administrative agency is better equipped 

.han a court to ascertain and interpret circumstances underlying legal issues because 

If the agency’s specialization, insight gained through experience, and more flexible 

xocedures. Id. at 430, 586 P.2d at 991, quoting Far East Conference v. United States, 

342 U.S. 570,574-75 (1952). The court in Campbell stated that where issues in the 

itigation concern circumstances within the primary jurisdiction of an administrative 

igency, the court “would have no trouble in affirming dismissal of the complaint on 

he ground of primqjurisdiction.” 120 Ariz. at 431-32,586 P.2d at 992-93. 

The validity of amended Rule 210 could determine the outcome of this case. 
The principal provision of amended Rule 210 at issue is Section (A)(5)(a), which 
)rovides that a utility may not render a bill based on estimated usage if the estimating 
rocedures employed by the utility or billing entit have not been approved by the 
:ommission. This provision was added as pkt o fy the amendments effective 
Iecember 3 1, 1998, regarding electric service deregulation (and was obviously 
ntended to help regulate the numerous new electric service providers that might have 
u-ovided service in Arizona if deregulation had been permitted to go forward). 
’reviously Rule 210 had no requirement that electric service providers obtain 
pproval of their bill estimating procedures. 

7 458915v 1 
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This is a classic case for applying the doctrine of primary jurisdiction. The 

Commission is primarily responsible for the supervision and regulation of public 

service corporations. See A.R.S. 8 40-202. Only the Commission is in the position to 

consider disputes involving a single electric service provider in light of overall 

policies concerning all public service providers and the goals the Commission hoped 

to achieve with the amendments to Rule 210. And perhaps most importantly, the 

Commission is uniquely qualified to determine the scope and effect of rules that it 

enacts, particularly rules that relate to technical issues of customer billing 

calculations. An example from Plaintiffs’ reply illustrates this point. 

With respect to proposed Subclass A, Plaintiffs ask this Court not only to 

determine that there has been a violation of amended Rule 210 every time an APS 

demand-rate customer’s bill was estimated, but also to determine what the appropriate 

estimating methodology should have been during that period and then apply that 

methodology to recalculate each such bill. Plaintiff‘s “expert” opines that APS 

materially changed its estimating procedure for demand accounts in 1999 and again in 

2002, and that all such bills should be recalculated using the pre- 1999 methodology 

which he opines “was consistent with the intent of A.A.C. R14-2-210(A)(2).” APS, 

however, will dispute that any such procedural changes in 1999 and 2002 were 

material or contrary to the Commission’s historical interpretation of Rule 210(A)(2). 

[tis respectfully submitted that this Court would be better served by employing the 

Zommission’s expertise to answer these fact questions. If the Commission 

jetermines that APS used an inappropriate estimating methodology, the agency can 
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use its expertise to determine if a refund obligation exists and the manner of 

distribution. See Ariz. Pub. Serv. Co. v. City of Phoenix, 149 Ariz. 61, 64, 716 P.2d 

430,433 (App. 1986); see also ACC Decision No. 59919 (Ciccone), attached as 

Exliibit B to APS’s response to the Motion for Class Certification, in which the 

Commission dealt at length with APS’s bill estimating procedures and the application 

of Rule 210(A)(2). 

In response to APS’s position that this case is within the Commission’s 

primary jurisdiction, Plaintiffs will likely contend that the court should exercise 

jurisdiction because the complaint includes common law and statutory issues. In 

support for this proposition, Plaintiffs may rely on Campbell v. Mountain States, 120 

Ariz. 426,586 P.2d 987 (App. 1978) and Qwest Cop .  v. Kelly, 204 Ariz. 25,59 P.3d 

789 (App. 2002). The narrow holdings of Campbell and Owest, however, do not 

control this case. Those decisions do not hold that the court should retain a case just 

because the complaint includes common law or statutory claims which are generically 

within the court’s expertise. Those cases direct the court to determine which issues 

predominate and determine whether the most important aspects of the plaintiff‘s 

claims involve facts and theories within the Commission’s area of expertise and 

statutory responsibility. See, e.&, Campbell, 120 Ariz. at 432, 586 P.2d at 993. As 

outlined below, the issues within the Commission’s expertise in Campbell and Qwest 

did not predominate. Unlike the case at bar, neither of those cases involved the 

interpretation or application of a Commission rule, nor did the outcome of the 

common law and statutory claims depend on compliance with a Commission rule. 
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required a telephone customer to assert her tort and breach of contract claims against a 

public service provider in a complaint before the Commission before suing on those 

claims in superior court. Id. at 427,586 P.2d at 988. The court held that traditional 

tort and contract claims stemming from a customer’s loss of business resulting from 

interrupted telephone service were not within the primary jurisdiction of the 

Commission. Issues within the Commission’s jurisdiction -- such as validity, 

interpretation, and intended application of Commission rules -- did not predominate 

throughout the plaintiff‘s claims. a. 
Similarly, in Qwest Corn v. Kelly, the Arizona Court of Appeals held that the 

Superior Court had concurrent jurisdiction with the Commission over tort claims 

brought by a Qwest customer who alleged that Qwest had employed deceptive 

practices or had negligently misrepresented information concerning the need for and 

the value of wire maintenance service that Qwest sold to it customers. 204 Ariz. at 

33,¶ 24,59 P.3d at 797. In so holding, the Court of Appeals concluded that the mere 

fact that the Commission had authorized Qwest to provide wire maintenance service 

and had approved the fee to be charged by Qwest for that service did not mean that 

10 4.58915~ 1 
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the Commission had exclusive jurisdiction over an ordinary tort claim that the service 

had been sold by Qwest in a deceptive manner.4 Id. 

In contrast, the issue that predominates in Plaintiffs’ case is whether APS used 

correct bill estimating procedures under amended Rule 210. The validity, 

interpretation, and intended application of amended Rule 210 are all within the 

Commission’s primary jurisdiction. Plaintiffs’ First Amended Complaint contains ten 

counts, each of which is inextricably intertwined with the alleged violation of 

Commission rules. Contrary to what Plaintiffs would have this Court believe, the 

sheer number of common law and statutory claims does not determine whether these 

claims predominate. The fact remains that if APS’s bill estimating procedures 

comply with or are exempt from amended Rule 210, then each of Plaintiffs’ common 

law and statutory claims fails. 

Furthermore, as Plaintiffs implicitly admit in their reply brief, in order to 

determine liability under each of their statutory and common causes of action, this 

Court will have to decide “issues of fact not within the conventional experience of 

judges.” Plaintiffs now concede that part of the function of the court and jury if this 

case proceeds would be to determine not only whether APS’s post-September 1, 1998, 

Owest v. Kelly involved a challenge to the court’s subject matter jurisdiction to 
hear the case. Qwest moved to dismiss the plaintiffs’ class action under Arizona Rule 
of Civil Procedure 12(b)(l), contending that the Commission had exclusive 
jurisdiction over all claims in the laintiffs’ complaint, including the tort claims. In 

the claims in Plaintiffs’ complaint and does not challenge this Court s subject matter 
jurisdiction. Rather, APS asks this court use the discretionary doctrine of primary 
jurisdiction and dismiss this case without prejudice. Given that each of Plaintiffs’ 
claims -- including the common law and statutory claims -- center around the 
interpretation and application of amended Rule 210, primary jurisdiction lies with the 
Arizona Corporation Commission. 

1 

this motion, APS does not claim t IR at the Commission has exclusiye jurisdiction over 
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bill estimating methodology was approved by the Commission (assuming it needed to 

be approved), but also whether that methodology was materially different than the 

pre-September 1, 1998, methodology, the 1999 methodology, and the 2002 

methodology, and, if so, what bill estimating methodology was appropriate for use by 

APS during each of these times (including such esoteric issues as load factor and 

average customer demand by class). These are technical issues that fall within the 

Commission’s expertise of the and therefore should be deferred to the Commission’s 

diction. Nothi in the Owest and decisions suggests that an 

Arizona court must -- or even should -- exercise jurisdiction over such technical 

agency issues. 

This Court should dismiss Plaintiffs’ complaint to al the parties a 

reasonable opportunity to seek resolution of the many factual issues raised by 

Plaintiffs within the Commission’s expertise. The Cornmission’s decision of these 

factual issues ultimately will determine whether APS violated amended Rule 210 and, 

consequently, whether Plaintiffs’ remainin 

C. Plaintiffs’ Complaint Should Be Dismissed in the Interest of 
Uniformity and Consistency in the Regulation of Electric Service 
Providers and Judicial Efficiency. 

Arizona courts further recognize the principle that “[u]niformity and 

consistency in the gulation of business entrusted to a p 

and the limited functions review of by the judiciary are more rationally exercised 

when an agency with primary jurisdiction handles cases in specialized areas. 

12 458915~1 
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Campbell, 120 Ariz. at 430,586 P.2d at 991, guotina Far East Conference v. United 

States, 342 U.S. at 574-75. This principle applies in this case. 

If this litigation proceeds without a decision first being obtained from the 

attorney general regarding the validity of amended Rule 210 or the Commission 

regarding scope and intended application of the Rule, there is the potential that any 

rulings by this Court on amended Rule 210 will be inconsistent with decisions of 

those administrative agencies. The attorney general could invalidate the Rule (if 

attorney general approval for the Rule is ever requested) or the Commission could 

find that APS’s bill estimating procedures either comply with or are exempt fr 

Rule’s requirements. Thus, in the interest of judicial economy, the Court should 

dismiss this action until the appropriate administrative agencies have ruled. 

Conclusion 

As outline above, court review of Plaintiffs’ complaint is inappropriate at this 

time. Amended Rule 210 is still going through the rulemaking process; the Rule itself 

has never been approved. Moreover, the Commission has not made the necessary 

factual determinations for deciding whether APS’s bill estimating procedures comply 

with amended Rule 210; any decision by this Court could either result in 

inconsistencies in the regulation of electric service providers or be rendered moot by a 

future Commission decision. Finally, the technical determinations and findings that 

Plaintiffs seek to have made by this Court or a jury are plainly within the 

Commission’s special expertise and should be made by the Commission in the first 
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instance. For these reasons, APS requests that this Court defer to the primary 

jurisdiction of the ACC and that Plaintiffs’ complaint be dismissed without prejudice. 

DATED t h i e d a y  of April, 2004. 

OSBORN MALEDON, P.A. 

BY 
Willifh J. Maledon 
Debra A. Hill 
Ronda Woinowsky 
2929 North Central Avenue, Suite 2100 
Phoenix, Arizona 85012-2794 
Attorneys for Defendant 

COPY of the foregoing mailed and faxed 
this P d a y  of April, 2004 to: 

Barry G. Reed 
Zimmerman Reed P.L.L.P. 
14646 N. Kierland Blvd., Suit 145 
Scottsdale, Arizona 85254 

David A. Rubin 
Law Offices of David A. Rubin 
3225 N. Central Ave., Suite 1610 
Phoenix, Arizona 85012-2413 

Jeffrey M. Proper 
Law Offices of Jeffrey M. Proper 
3550 N. Central Ave., Suite 1200 
Phoenix, Arizona 8501 2-2 1 1 1 

Attorneys for Plaintiffs 
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3arry G. Reed 
SIMMERMAN REED P.L.L.P. 
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480) 348-6415 Facsimile 
4 2  Bar No. 020906 

480) 348-6400 

]avid A. Rubin 
>AW OFFICES OF DAVID A. RUBIN 
3550 N. Central Avenue, Suite 1201 
’hoenix, AZ 85012-21 11 

’602) 734-2345 Facsimile 
hz Bar No. 004856 

’602) 235-9525 

leffiey M. Proper 
LAW OFFICES OF JEFFREY M. PROPER 
3550 N. Central Avenue, Suite 1200 
?hoenix, AZ 85012-21 11 

‘602) 235-9223 Facsimile 
kZ Bar No. 003099 

:602) 235-9555 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA 

PAUL 
husbar 
Others Similarly Situated, 

Plaintiffs, 

vs. 

NO: CV 2002-010760 

PLAINTIFFS’ MEMORANDUM IN 
ITION TO DEFENDANT’S 
N TO DISMISS 

(Assigned to the Honorable 
Rebecca A. Albrecht) 

LIC SERVICE COMPANY, 

Defendant. 

I. INTRODUCTION 

Plaintiffs submit this memorandum in opposition to Defendant’s motion seeking to have this 

matter dismissed. As it will demonstrate, Defendant’s motion is based upon a comprehensive over- 

reading of the cases and regulations it chooses to cite, and a complete under-reading or total avoidance 

of the Arizona Constitution and the controlling cases that defeat its motion. The motion should be 

denied. 

of the Arizona Constitution and the controlling cases that defeat its motion. The motion should be 

denied. 
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Because the Court is familiar with the underlying facts in this case, Plaintiffs will not burden 

the Court with a complete reiteration of them. Suffice to say, that in the context of a motion to dismiss, 

the Court must take the non-moving party’s factual allegations as being true, and then, based upon those 

allegations, decide the motion to dismiss. In summary, those factual allegations, which are essentially 

undisputed in any event, assert that Defendant has been systematically sending out estimated electricity 

bills that represent as “Amount Due” sums that it knows are not due, because they are the product of 

an estimating procedure that it has unilaterally adopted, and then changed to its own benefit, without 

the approval of its estimating procedures by the Arizona Corporation Commission (“ACC”) mandated 

by Arizona Administrative Code R- 14-2-2 10-5. 

That the procedures used by APS to e ate demand meters have not been approved by the 

ACC can hardly be doubted, which, in turn, means that claims of “Amount Due” that are not due at all, 

are clearly fraudulent and misleading. 

Having used, and then modified, an unapproved estimating procedure that dictates the amount 

billed to and paid by consumers in the face of a duly adopted Regulation that prohibits such conduct, 

Defendant has little choice but to attack the validity of the Regulation. This constitutes the “foremost” 

part of its current motion. In adhtion, Defendant retums, once again, to its exclusive jurisdiction 

argument, claiming that this Court has no jurisdiction to hear this case, even in the face of the ruling 

in Owest Corp. v. Kelly, 204 Ariz. 25, 33-34, 59 P.3d 789, 797-98 (Ariz. App. 2002) review denied 

(April 22,2003). 

To make its arguments, Defendant is forced to attempt to tread a narrow, winding path that 

travels around rather than through the controlling law, the Arizona Constitution and the nature of the 

Regulations at issue. As the following will demonstrate, it is a path that cannot reach its desired 

destination. No Court has directly address ether R14-2-210 is a valid exercise of the powers 

granted to the Commission by the Constitution. It is clear, however, from the language of the 

Constitution, the purpose and effect of such estimating procedures, and simple common sense, that the 

adoption of R14-2-210 is within the Commission’s authority, without Attorney General approval. It 

at this Court has jurisdiction to hear this case. 
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II. The Nature and Effect of Estimating Demand 

As was discussed at length by both parties at the hearing on Plaintiffs’ motion to certify the 

‘class, it is important to understand what estimated demand bills really represent. They are called 

“estimated” bills, but in reality, because demand cannot be recaptured, recreated or reconciled with 

subsequent demand readings, any reconciliation that is attempted can only reconcile to the estimated 

outcome, not to actual demand, and in multiple estimating months cannot be reconciled at all. This 

essentially makes the amount paid under an estimating formula the amount billed and paid for that 

month. The fo la controls the bill; and unlike non-demand readings, it cannot be recaptured or 

reconciled. This is significant to this motion in several ways that are fairly obvious. The estimate 

becomes the bill. 

m. A.C.C. R14-2-210 Is Not Subiect to Attornev General Review and Is Entirely Valid. 

Defendant opens its argument regarding Section 210’s validity with an assertion that is 

characteristic of its attempts to slide around what the Constitution, the cases and the Regulations it cites 

actually say. It blithely asserts that the Phelm Dodge decision “makes it clear” that the rule is invalid 

absent attorney general approval. This is simply not the case. Phelps Dodne does not deal with Section 

2 10 at all. What Phelps Dodge does do is affirm the broad Constitutional authority granted to the ACC 

under Article 15, Section 3 to act legislatively, without attorney general approval: 

The Corporation Commission shall have full power to, and shall, prescribe iust and 
reasonable classifications to be used and just and reasonable rates and charges to be 
made and collected, bv public service corporations within the State for service rendered 
therein. and make reasonable rules, regulations. and orders, bv which such comorations 
shall be governed in the transaction of business within the State, and may prescribe the 
forms of contracts and the systems of keeping accounts to be used bv such corporations 
in transacting such business, and make and enforce reasonable rules, regulations and 
orders for the convenience, comfort, and safety, and the preservation of the health, of 
the employees and patrons of such corporations ... 

(Emphasis added). 

This broad authority is plainly not limited to formal rate-making and nothing else. The term 

“rates and charges to be made and collected” clearly encompasses all forms of charge to the consumer 

for “services rendered”. The Constitution further grants the ACC power to make reasonable “rules, 

regulations and orders” in support of its authority cited above. It is hard to see how R14-2-210, which 

requires Commission approval ofprocedures that result in the issuance of charges and bills that are paid 
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by consumers does not fall squarely within the language of Article 15, Section 3 that authorizes the 

ACC to act legislatively to make rules and regulations in support of its mandate to prescribe charges. 

As the Court stated in U.S. West Communications, Inc. v. Arizona Corporation Commission, 

197 Ariz. 16,3 P.3d 936 (Ariz. App. 1999): 

The supreme court has “repeatedly held that the power to make reasonable rules and 
regulations and orders by which a corporation shall be governed refers to the Dower to 
rescribe just and reasonable classifications and iust and reasonable rates and charges.” b. at 56, 864 P.2d at 1088 (quoting Williams v: Pbe  Trades Indus. Program of Ariz., 

100 Ariz. 14, 17,409 P.2d 720,722 (1966)). 

@. at 21. (Emphasis added). This presents a simple issue: Are estimated bills “charges”? Given that 

they are presented to consumers as bills for use of electricity, and paid as such, the an 

be clearer. They are charges. And as such, rules and regulations that require ACC approval of the 

procedures used to calculate them are authorized by the Constitution and hence require no approval by 

any other branch of government. 

This broad authority over matters related to charges, not just the formal rate-making process 

itself, was confirmed in State ex.re. Corbin v. Arizona Corporation Commision, 174 Ariz. 216,848 

P.2d 301 (Ariz. App. 1992). 

Following Corbin, which has never been criticized or overruled, the Commission looked at the 

Constitution, as drafted, looked at Corbin, and correctly concluded that if it could make rules and 

regulations regarding “charges” for electricity, it could require estimating procedures resulting in 

charges for electricity to be subject to Commission approval without attorney general approval of its 

Regulation. See, A.C.C. R14-2-210. 

Defendant’s only counter-argument is a reliance upon two subsequent cases having nothing to 

do with R14-2-210. 

Contrary to Defendant’s assertion that the U.S. West case is some sort of blanket restriction on 

ACC authority, the case sorts through several provisions and concludes that only some of them require 

attorney general opinions. Significantly, issues as attenuated from actual charges to consumers as 

“oversight of accounting records”; “discontinuing competitive services”; and “detennination of a 

competitive service” were found by the Court to have sufficient impact upon profitability, which in turn 

may implicate charges to consumers, to “implicate rate-making” and be within the Commission’s 
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authority to regulate without attorney general approval. Id. at 31. If these attenuated issues do not 

require attorney general approval, a regulation regarding the calculation of actual charges to consumers 

must surely also be within the Article 15, Section 3 authority. 

Despite this result, Defendant chooses to seize upon a single phrase “billing and collection”, 

which is no more than a very general description of R14-2-1114, which regulation the Court concluded 

- did require attorney general approval, and use those words to ggest that this somehow negates the 

language of Article 15, Section 3. A close examination of R14-2-1114 reveals, however, why 

Defendant chooses to quickly cite this general description and move on. The Regulation has nothing 

to do with charges for se 

information that a teleco 

tually entitled “Service Quali 

provider is required to give 

It sets out what should be on the bills, what charges can be made for N.S.F. checks and other matters 

related to how the bill is presented, not how much the bill is for and how charges are calculated. 

Defendant’s “once over lightly” characterization of the R14-2-1114 as having something to do with 

“billing and colle~tion’~ simply does not stand actual scrutiny. When its content is compared to the 

specific requirements of R14-2-210, which relate to the procedures for determining how much a 

consumer will be charged for electricity on an estimated bill, not the lity of the service used in 

presenting and collecting the bill, th stinction becomes obvious. One relates to the form of the bills, 

the other to their calculation. This is exactly the point the U.S. West Court makes at page 36 of the 

opinion when it concludes that “billing and payment terms apply after the rates have already been 

established.” @. at 36. 

The way that the amount of the bill is arrived at implicates the amount the customer will pay 

for electricity. R14-2-1114 implicates only how the arrived at sum will be presented and collected. It 

is a distinction that Defendant tries desperately to blur, because, under Article 15, Section 3, it destroys 

its argument. 

Defendant engages in the same futile effort to re-characterize unrelated regulations in the Phelps 

Dodge part of its argument. A.A.C. R12-2-1612 is again characterized as an estimating regulation, and 

the parallel hastily drawn between it and R14-2-2 10. Again, actual analysis of the regulation shows that 

Defendant has re-invented it for the purpose of its argument. 
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While the Phelps Dodge Court did invalidate R14-2-1612, it is difficult to see what that has to 

30 with R14-2-2 10. The provision is entitled “Service Quality, Consumer Protection, Safety, and 

Billing Requirements”. It covers numerous consumer-related areas such as changing providers, the 

:ontent, such as address and telephone number, of bills, the setting up of uniform metering by 

zompetitive providers, meter ownership, and maintenance of metering equipment. Defendant hangs 

its hat on a single word in Section L14 of a sixteen part regulation with dozens of subparts because it 

states that: 

14. The Director, Utilities Division shall approve operating procedures to be used 
by the Meter Reading Service Provider for validating, editing, and estimating 
metering data. 

How Defendant reaches the conclusion, from this single, ambiguous use of the word 

“estimating” in one unrelated rule, that the Court was holding in Phelps Dodge that the ACC could not 

promulgate a comprehensive regulatory scheme for estimating that results i n actual “charges” to 

consumers as set forth in Article 15, Section 3 is simply not explained. Defendant tosses out the 

reference to R14-2-1612, and concludes that the fall of this entirely different regulation brings R14-2- 

210 down with it. Defendant makes areference, not an argument. Defendant does not compare R14-2- 

210 to Article 15, Section 3. Instead, it cites the comparison of R14-2-1612 to the Constitution, and 

then blithely argues that R14-2-1612 and R14-2-210 areprettymuchthe same thing. They arenot even 

close. 

As in Corbin and U.S. West, the Phelps Dodge Court did not simply assume that every ACC 

regulation had to be referred to the attorney general. To the contrary, the Court went back to Article 

15, Section 3 of the Arizona Constitution and again validated the authority of the Commission to enact 

regulations on its own authority where they relate to the powers enumerated in the Constitution. 

Defendant never addresses the decisive question: Does R14-2-2 10 fall within the powers granted 

to the ACC in Article 15, Section 3, precluding attorney general review? Defendant’s argument is 

really not an argume all, because it never addresses this question. It is simply an attempt to 

reference two different regulations that Courts held were subject to attorney general review, and to then 

somehow find some tenuous connection between R14-2-210 and the referenced regulations. The next 

step is to then urge that because there is a connection, both must be invalid. This is syllogistic 
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.easoning run wild. 

If the cases relied upon by Defendant teach anything about the analysis in this case, it is that 

:ach provision has to be measured against the acknowledged and enumerated provisions in Article 15, 

Section 3, and that each does or does not implicate attorney general approval based upon its connection 

o the Article 15, Section 3 powers of the ACC. That is the required analysis and Defendant does not 

nndertake it. It does not do so because the terms of Article 15, Section 3 defeat its motion. It bears 

-epeating that Article 15 grants the Commission the right to make reasonable rules and regulations in 

;upport of the “charges to be made and collected by public service corporations.” R14-2-2 10 i 

3 regulation requiring 

:orporations” when there is no meter reading available. That is exactly the kind of regulation of 

:barging procedures that Article 15, Section 3 describes. Because R14-2-210 falls withm the ambit of 

Article 15, Section 3, it is valid and not subject to attorney general review. 

Given that it is valid, the question remains whether a bill representing to be the “Amount Due” 

when the procedure used to reach it has not been approved, really is the “Amount Due”, where R14-2- 

210 says that no estimated bill may be rendered if the estimating procedure has not been approved. If 

the “Amount Due” representation is indeed untrue, Defendant is guilty of consumer fraud. 

IV. This Court Continues to Have Jurisdiction to Resolve This Case. 

Defendant’s only other argument is a third bite at the “exclusive jurisdiction” apple. Again, it 

runs squarely into the fact that under Owest v. Kelly, this Court has concurrent jurisdiction with the 

ACC to decide this case. Defendant continues to argue that jurisdiction is an either/or proposition and 

that because the ACC could resolve this dispute, only it can. That is not the law in Arizona. In both 

Campbell v. Mountain States, 120 Ariz. 426, 586 P.2d 987 (Ariz. App. 1978) and Owest, the Courts 

made it clear that the mere incantation that the case involves issues arising from a regulation does not 

make the Commission the exclusive place to resolve the issue. Courts decide issues of constitutional, 

statutory and regulatory interpretation of laws written in plain English every day. This case involves 

nothing more. The regulation is written in plain English and merely provides that a utility may not send 

out estimated bills charging for its services without Commission approval of how it got to the charges, 

any more than it can send out any other bill charging for electric service using charging criteria not 
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approved by the Commission. Again, there is nothing requiring special expertise, other than reading 

the plain language of the regulation. The only remaining question is whether the procedures used by 

APS were or were not approved by the Commission. Defendant admits they were not, but claims they 

were not new procedures. Once again, the facts are quite straightforward. Ms. Smith’s e-mails disclose 

what alterations she made to the load factor part of the billing formula. There is no dispute that the 

effect of both changes was to provide a different outcome and a different estimated bill to every 

consumer who received one, because different criteria and input numbers were used to create the 

estimate. Again, all of this is either straightforward, admitted in Defendant’s documents, or both. The 

Court is not being asked to engage in some hyper-technical re-examination of rates, rate criteria, 

customer classification, or other matter requiring technical knowledge uniquely available to the 

Commission. It is being asked to measure admitted conduct against the plain English of a valid 

regulation derived from a direct provision of the Arizona Constitution. Measuring conduct against a 

regulation- or statute is what courts do. Defendant’s brief is replete with general references to 

unidentified matters uniquely requiring Commission resolution, but never actually says what those 

might be. Whether an adrmtted change in the estimating procedure is a change in the estimating 

procedure is not exactly a hard question to answer. Neither is the question of whether an estimating 

procedure for which Defendant admits it never sought approval has been approved. This only leaves 

unresolved the question whether a regulation that states that only estimated bills using an approved 

estimating procedure to calculate them may be sent, means that only estimated bills using an approved 

estimating procedure to calculate them may be sent. That also answers itself. 

The truth is that the facts are known, the legal issues are before the Court, and following aruling 

on class certification, the case is ripe for resolution. That is why Defendant wants to stop it. 

It should come as no surprise to the Court that nothing whatsoever has occurred in the ACC case 

filed by Defendant since the last round of motions in this case. That, again, is because resolution is the 

last thing APS wants. The work has been done in this Court, and by ths Court, and there is nothing 

left to do except to resolve some very mundane, albeit very important legal issues. The Court should 

finish what has been substantially completed. 

As the Court stated in Owest v. Kelly, while the jurisdiction of the Commission is “in the field 
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of prescribing rates”, and that it may exclusively deem what is “just and reasonable” as a rate, id., in 

the judicial arena it has jurisdiction to hear consumer complaints, including those involving “allegations 

of deceptive business ...p ractices”. a. But claims that are attenuated fiom complaints about actual rates 

and rate practices, as the Court also held in Campbell, upon which Owest heavilyrelies, are also subject 

to the jurisdiction of the courts. Citing Campbell, the Owest Court went on to lay out the criteria to be 

applied in these cases not directly challenging rates to determine where the case should most usefully 

be resolved: 

The court stated: “[tlhe doctrine of primary jurisdiction determines whether the court 
or the agency should make the initial decision in a particular case.” Campbell, 120 Ariz. 
at 429, 586 P.2d at 990. The doctrine 3 s  a discretionary rule created by the courts to 
effectuate the efficient handling of cases in specialized areas where agency expertise 
may be useful.” Id. at 430,586 P.2d at 991. 

In determining whether the Commission had primaryjurisdiction in Campbell, Division 
One examined the plaintiffs claims in light of the following test articulated by the 
Supreme Court in Far East Conference v. United States, 342 U.S. 570.574-75,72 S.Ct. 
492.494; 96 L.Ed. 576.582 (1952): 

[I]n cases raising issues of fact not within the conventional experience 
of judges or cases requiring the exercise of administrative discretion, 
agencies created by Congress for regulating the subject matter should not 
be passed over. 

* * *  

In Campbell, the Court applied this test to a consumer fiaud case and readily concluded that 

although the underlying service as to which the plaintiffs were alleging fraud was regulated, none of 

the questions raised by the case required the resolution of facts not within the conventional experience 

of judges, or requiring administrative discretion. 

Thus, even though the Commission may well have the constitutional or statutory 
authority to address and order redress for McMahon’s claims, that does not mean its 
jurisdiction of such claims is exclusive and that the superior court does not have, at the 
very least, concurrent jurisdiction. 

- Id. at 33. 

The Court concluded that, as in Campbell, these were claims that could be resolved by a court 

because they were claims sounding in ordinary legal principles, and that while their resolution involved 

areas of concurrent expertise with the Commission, there was nothing so specialized about them that 

put them “outside the conventional experience of judges”. 

The Court is familiar with the facts of this case and the very straightforward issues it presents. 
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Defendant says that the special knowledge of the agency is vital, but never says why, and as to 

what. D efendant’s argument i s summed up in o ne c ompletely mistaken summary o f t he 1 aw i n 

Campbell and Owest: 

Those cases direct the court to determine which issues predominate and determine 
whether the most important aspects of the plaintiffs claims involve facts and theories 
within the Commission’s area of expertise and statutory responsibility. 

Defendant’s Brief at 9. 

That is simply not the law. The test is not whether “the most important aspects of the plaintiffs 

claims involve facts and theories within the Commission’s area of expertise and statutorv 

responsibility“. Such a test would expand the jurisdiction of the ACC to eliminate the very concurrent 

jurisdiction over issues related to rate-making that the Court actually affirms. The actual test is whether 

those facts and theories are unicpelv within the Commission’s area of expertise, and “raise issues not 

16 within the conventional experience of judges”. II 
17 

18 

19 

20 

21 

22 

I 23 

24 

25 

There is concurrent jurisdiction, because there is a concurrent ability to resolve the issues. The 

doctrine is an entirely practical one, to be used when courts really need agency assistance, not when a 

defendant want to change forums. 

That the Commission could resolve this dispute is not at issue. Plaintiffs agree that it could. 

The issue is whether it needs to, whether this Court needs it to, and whether judicial economy will be 

served when there is clearly a concurrence of knowledge and jurisdiction. The only fair answer is “no”. 

V, Conclusion 

This case is ripe for resolution. There is no reason for the Court to defer to the Commission on 

issues that are clearly non-technical and very straightforward claims involving statutoryh-egulatory 

construction of regulations that the Arizona Constitution permits the ACC to promulgate without 
I 

attorney general approval. Defendant’s motion should be denied. 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

AVIS READ, Individually and on Behalf ) No. CV 2002-010760 
of All Others Similarly Situated, 

) ARIZONA PUBLIC SERVICE 

) 
Plaintiffs, ) COMPANY’S REPLY IN 

SUPPORT OF ITS MOTION TO 
vs. 1 

COMPANY, ) 

) 

ARIZONA PUBLIC SERVICE 

Defendant. 

DISMISS 

(Assigned to the Honorable 
Rebecca A. Albrecht) 

Plaintiffs continue to confuse the concepts of “primary jurisdiction” and 

“exclusive jurisdiction” and, based on that confusion, contend that this Court should 

not dismiss this case. Exclusive jurisdiction, however, is at issue in this motion. 

What is at issue is whether this Court should invoke the doctrine of primary 

jurisdiction and dismiss this action without prejudice to give the parties a reasonable 

opportunity to seek administrative resolution of the issues. 

Dismissal is warranted for three simple reasons: (1) amended Rule 210 has not 

received the requisite approval from the attorney general; (2) this case involves issues 

of fact within the duties and expertise of the Arizona Corporation Commission that 
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could be better addressed by that agency; and (3) dismissal of this case would 

promote uniformity and consistency in the regulation of electric service providers. 

Primary Jurisdiction versus Exclusive Jurisdiction A. 

Plaintiffs muddle the concepts of primary jurisdiction and exclusive 

jurisdiction and cite to inapplicable case law -- Owest v. Kellv -- to support their 

contention that this case cannot be dismissed on the grounds of primary jurisdiction. 

A short explanation of the distinctions between the two concepts will help 

demonstrate why Plaintiffs’ reliance on Owest v. Kellv is misguided and why this 

Court should invoke the doctrine of primary jurisdiction and dismiss this case. 

As explained in the motion to dismiss, “[tlhe doctrine of primary jurisdiction is 

a discretionary rule created by the courts to effectuate the efficient handling of cases 

in specialized areas where agency expertise may be useful.” Campbell v. Mountain 

States Telephone and Telegraph, 120 Ariz. 426,430,586 P.2d 987, 991 (App. 1978). 

A court that invokes primary jurisdiction recognizes that the court and the 

administrative agency share concurrent jurisdiction over the issues in the case, but 

then defers deciding the controversy until after the administrative agency has rendered 

its decision. 2 Am. Jur. 2d Admin. Law 0 513. The issue of primary jurisdiction was 

raised in Campbell. There, the defendants contended that under the doctrine of 

primary jurisdiction, a telephone customer should be required to file her tort and 

breach of contract claims with the Commission before seeking relief in superior court. 

120 Ariz. at 429,586 P.2d at 990. The court found agency expertise was not needed 

to decide those claims because issues within the Commission’s jurisdiction did not 

predominate. Id. at 432,586 P.2d at 993. 

Exclusive jurisdiction differs drastically from primary jurisdiction. Exclusive 

jurisdiction is a tribunal’s power to adjudicate an action to the exclusion of all other 

tribunals. For example, pursuant to Article 15, Section 3 of the Arizona Constitution, 

the Commission has exclusive and plenary jurisdiction with respect to matters solely 

md directly involving questions of the reasonableness of rates, services, and the 

2 461 944~1 
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classification of services. See Owest COT. v. Kelly, 204 Ariz. 25, 30,¶  13, 59 P.3d 

789, 794 (App. 2002). The issue of exclusive jurisdiction was at issue in Owest v. 

Kelly. There, Qwest moved to dismiss the plaintiffs’ claims under Arizona Rule of 

Civil Procedure 12(b)( l), contending that the Commission had exclusive jurisdiction 

over all claims in the plaintiffs’ complaint, including 

P.3d at 792. The court found’ at exclusive jurisdiction did not apply because the 

and the Commission shared concurrent jurisdiction over an ordinary 

hich plaintiffs contended that service had been sold by Qwest in a 

r. a. at 33,¶ 24’59 P.3d at 797. 

Unlike the defendant in Owest v. Kelly, APS does not currently challenge this 

Court’s subjec matter jurisdiction over the Plaintiffs’ claims. For this reason, the 

holding in Owest v. Kelly does not control the outcome in this case. Fu 

ettled law in Arizona that billing and collection practices do not implicate the 

Commission’s exclusive jurisdiction, See Phelps Dodge Cog .  v. Ariz. Elec. Power 

Ariz. 95, -, ¶ 86, 83 P.3d 573, 594-595 (App. 2004). Thus, it would be 

inappropriate to claim that the Commission has exclusive jurisdiction over Plaintiffs’ 

claims that center on a challenge to APS’s billing and collection practices. For this 

reason, APS has asked this Court to dismiss this case on the grounds of primary 

jurisdiction, not exclusive jurisdiction. 

The issues in a motion to dismiss on primary jurisdiction grounds differ from 

those in a motion to dismiss based on exclusive jurisdiction. In a challenge based on 

primary jurisdiction, the court must decide issues such as: whether there is a need to 

defer the case until the rulemaking process is finalized; whether the court should 

employ agency expertise to decide issues of fact not within the conventional 

experience of the court; and whether reli 

uniformity and consistency in the regulation of business entrusted to an administrative 

agency. 2 Am. Jur. 2d Admin. Law 5 514. 
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B. Amended Rule 210. 

The first reason this Court should invoke primary jurisdiction and decline to 

decide this case is because the Commission has not submitted amended Rule 210 -- 

the rule at issue here -- to the attorney general for approval. Thus, any matters based 

on amended Rule 210 -- such as Plaintiffs’ claims here -- should be addressed by the 

Commission in the first instance. The Arizona Court of Appeals recently affirmed 

that Commission rules concerning billing and collection practices are invalid unless 

the rules are approved by the attorney general. 

In US West I, we held that the Commission’s rules ... discussing billing 
and collection practices, did not implicate the Commission’s plenary 
ratemakin power and were therefore subject to attorney general review 
and certi B ication. 
concern these same 

arly, the provisions within the Rul 
are subject to attorney general review.. . . 

Phelps Dodge, 207 Ariz. at -, 9 86, 83 P.3d at 594-595 (citations omitted) 

(invalidating A.A.C. R14-2-1612, which addressed the topics of service quality, 

consumer protection, safety, and billing requirements). Amended Rule 210, which is 

entitled “Billing and Collection,” falls squarely within this holding and is therefore 

invalid until it receives the attorney general’s approval. 

Plaintiffs contend that the invalidation of Rule 1612 in Phelps Dodge does not 

affect the validity of amended Rule 210. However, Rule 1612 expressly incorporates 

by reference Rule 210. See A.A.C. R14-2-1612(A) & (B) (incorporating by reference 

Rules 201, 203, 204, 205, 208(A)-(D), 209, 210, 211, and 212 except for 

Rule 212(F)(l)). When reviewing a regulatory scheme, the court may consider the 

rules individually and invalidate only those portions of the rules that are subject to 

attorney general review. See Phelps Dodge, 207 Ariz. at -, 

- also US West Communications, Inc. v. Ariz. Cop .  C o m ’ n .  (US West I) 

16,24-25, ¶(lr 30-37,3 P.3d 936,944-45. Assuming arguendo that amended Rule 210 

84, 83 P.3d 594; see * 

falls within the Commission’s exclusive powers -- as Plaintiffs contend it does -- the 

Court of Appeals could have held that Section (A) of Rule 1612 was valid, while the 

rest of the rule was invalid. But the Court of Appe did not draw this distinction. 

461 944vI 4 
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Instead, the Court invalidated the entire provision and held that rules discussing the 

topics of billing and collection practices do not implicate the Commission’s plenary 

powers. Phelps Dodge, 207 Ariz. at -, ¶ 86, 83 P.3d at 594-95. The logical 

conclusion, then, is that amended Rule 210 is also invalid until it receives approval 

from the attorney general. 

Furthermore, as Plaintiffs point out in their response, the court also invalidated 

Rule 1612(L)(14) because it had not been reviewed by the attorney general. This 

provision reads as follows: “The Director, Utilities Division shall approve operating 

procedures to be used by the Meter Reading Service Provider for validating, editing, 

and estimating metering data.” tend this provision is of minimal 

importance because this is the only provision in Rule 1612 that uses the word 

“estimating.” Plaintiffs miss the mark with this argument. Rule 1612(L)(14) 

addresses the very practices that Plaintiffs are challenging: the procedures to be used 

to estimate metering data. The court held .that estimating procedures listed in 

Plaintiffs c 

Rule 1612 are outside of the Commission’s plenary power, so those same estimating 

procedures listed in amended Rule210 must also be outside of the Commission’s 

plenary power. That does not mean that the Commission cannot enact rules relating 

to those motions, but it does mean that the rules are invalid until approved by the 

attorney general. 

Plaintiffs further argue that an estimated bill falls within the Commission’s 

plenary power because it is a “charge.” Plaintiffs confuse two simple concepts: a 

“charge,” which is a quantity the electric service provider may ask its customer to pay 

for a particular service, and a “bill,” which is the means by which the charges are 

communicated to the customer. Simple reasoning makes this distinction obvious, but 

it is also spelled out clearly within the scheme regulating electric service providers. 1 

Amended Rule 201 lists the various “charges” an electric service provider may 

ask a customer to pay, which include the following: customer charge, minimum 

charge, service establishment charge, service reconnect charge, and service 
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reestablishment charge. See A.A.C. R14-2-201(10), (27), (37)’ (39), and (40). These 

charges must be specified in the electric service provider’s “tariffs,” which are “the 

documents filed with the Commission which list the services and products offered by 

the utility and which set forth the terms and conditions and a schedule of the rates and 

charges, for those services and products.” See A.A.C. R14-2-201(42). 

A bill, on the other hand, is a statement issued for each billing period by the 

electric service provider to the client that lists the total amount due, based on the rates 

and charges contained in the utility’s tariffs. A.A.C. R14-2-210(A)(l) and (D). 

When, as in this case, a customer impedes an electric service provider’s right to safe 

ingress and egress from th ustomer’s premises, the provider may issue an estimated 

bill. See A.A.C. R14-2-210(A)(2). Unlike actual rates and charges, however, the 

Commission does not require a utility to include its meter estimating practices in the 

company’s tariffs. Thus, the Commission’s own regulatory scheme makes clear that 

the Commission itself distinguishes between estimating meter data to produce a “bill” 

and a “charge,” as that term is used in Article 15, Section 3. 

Plaintiffs’ argument that amended Rule 210 is not subject to attorney general 

review fails as a matter of law. Plaintiffs correctly point out that Article 15, Section 3 

of the Arizona Constitution grants the Commission exclusive jurisdiction to govern 

“rates and charges to be made and collected by public service corporations.” And 

Plaintiffs correctly point out that in State ex rel. Corbin v. Ariz. Corp. Comm’n, the 

Arizona Court of Appeals recognized the Commission’s right to adopt rules within the 

Commission’s exclusive jurisdiction without review by the executive branch. 174 

Ariz. 216, 848 P.2d 301 (App. 1992). But Plaintiffs have chosen to ignore the court’s 

holding that rules addressing the topics of billing and collections fall outside of the 

Commission’s exclusive jurisdiction, and are therefore subject to review by the 

attorney general. Phelps Dodge, 207 Ariz. at -, ‘I[ 86, 83 P.3d 594-595; 

West I, 197 Ariz. at 25, 36,3 P.3d at 945 
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outcome of this case: Amended Rule 210 is invalid and should not be addressed by 

this Court until it is approved by the attorney general. 

C. Commission’s Expertise 

Secondly, this Court should invoke primary jurisdiction because issues within 

the particular expertise of the Commission predominate in this case. Plaintiffs 

contend that APS never identified the issues “uniquely requiring Commission 

resolution,” but they are clearly outlined on page 4 of the Motion to Dismiss: 

(1) Whether APS used bill-estimating procedures that were approved 
by the Commission; 

(2) Whether the estimating methodology used by APS was 
consistent with amended A.A.C. R14-2-210(A)(2) as interpreted 
and applied by the Commission; 

(3) Whether the Commission’s express recognition in the Ciccone 
decision of APS’s use of ener y consumption for a particular 
class of customers as part o B its bill estimating procedures 
constitutes approval of that methodology; 

(4)Whether a change in load factors used in a bill estimating 
methodology constitutes a material change in the methodology 
itself; 

(5)  Whether a load factor based on averages for similar customers is 
materially different than a customer’s own twelve-month moving 
average; and 

(6)Whether the Commission deemed amended Rule 
operative without implementation of the companio 
that the Director of the Utility Division was to issue under 
A.A.C. R14-2-1612 (“Rule 1612”). 

Each of these questions is outside of the conventional experience of this Court 

and raises an issue of fact that only the Commission can answer. 

factual issues must be addressed before this Court can decide the Plaintiffs’ 

oversimplified version of the issue in this case: Whether under amended Rule210 

APS could send estimated bills without first receiving Commission approval for the 

procedure used to estimate the meter read data. Thus, in the interest of effectuating 

the efficient handling of this case, this Court should defer to the agency’s expertise on 

these issues and decline to accept jurisdiction. &, -, Campbell, 120 Ariz. at 430- 

461944~1 7 
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31, 586 P.2d at 991-92, quoting Grever v. Idaho Tel. Co., 499 P.2d 1256, 1258 (Idaho 

1972) (“‘The doctrine of primary jurisdiction is not an inflexible mandate but rather is 

predicated on an attitude of judicial self-restraint, and is generally applied when the 

court believes that considerations of policy recommend that the issue be left to the 

administrative agency for initial determination.’”) 

D. Economy, Efficiency and Uniformity 

Finally, this Court should decline jurisdiction in the interest of uniformity and 

consistency in the regulation of electric service providers. The fact remains that there 

is a parallel proceeding in which the Commission is deciding the validity, scope, and 

this Court could be of amended Rule 210. Any decision handed down 

ot if the Commission determines that APS’s bill estimating 

comply with or are exempt from the Rule’s requirements, or if the a 

does not approve amended Rule 210. Similarly, a decision by this Court as to APS 

could be inconsistent with the determination of the Commission. Under these 

circumstances, applying the doctrine of primary jurisdiction to allow the Commission 

to deal with this issue in the first instance promotes e my, efficiency and 

uniformity. 

Conclusion 

e Court should grant APS’s Motion to Discuss. Court should invoke the 

e of primary jurisdiction and dismiss this case because (1) amended Rule 210 

has not been approved by the attorney general; (2) these issues in the case fall within 

the expertise of the Arizona Corporation Commission; and (3) dismissal of the case 

would promote economy and uniformity of electric utility regulation. 
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Deputy 

AVIS READ 

V. 

FILED: 08/23/2004 

BARRY G REED 

ARIZONA PUBLIC SERVICE COMPANY DEBRA A HILL 

Arizona Public Service's Motion to Dismiss has been under advisement. The Court has 
reviewed the pleadings filed, the applicable case and statutory law, and considered the arguments 
of counsel. 

Neither party questions the jurisdiction of this Court to decide the matters presented in 
Plaintiff's Complaint, nor does either party suggest that the Arizona Corporation Commission 
does nat have jurisdiction to decide these matters. Indeed, both parties agree that in either forum 
the issues presented can be fully presented and resolved. The question is whether this Court or 
the Corporation Commission should be the forum for that resolution. 

The Plaintiff's claims deal directly with issues that are dealt with daily by the 
Commission. They involve the Commission's rule-making process, interpretation of the rules 
and regulations by the Commission, the application of those rules to the Defendant, the manner 
in which customers are billed and at what rates they will be billed, and the impact of all of the 

~ 

sponses to the Commission's requirements on the Pl&ntiff. 

A review of the file persuades the Court that the Plaintiff's claims do fall within the 
Corporation Commission's areas of primary jurisdiction. Further, the Court would be asked to 
decide what the Commission would have done or would do based on the facts as they are 
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AZ Bar No. 020910 

David A. Rubin 
LAW OFFICES OF DAVID A. RUBIN 
3550 N. Central Avenue, Suite 1201 
Phoenix, AZ 85012-21 11 

(602) 734-2345 Facsimile 
AZ Bar No. 004856 

(480) 348-6400 

(602) 235-9525 

JeEey M. Propper 
LAW OFFICES OF JEFFREY M. PROPPER 
3550 N. Central Avenue, Suite 1200 
Phoenix, AZ 85012-21 11 

(602) 235-9223 Facsimile 
AZ Bar No. 003099 

Attorney for Plaintiffs 

(602) 235-9555 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN FOR THE COUNTY OF MARICOPA 

AVIS READ; and, 
PAUL SCHAEFFER and LINDA SCHAEFFER, 
husband and wife, On Behalf of Themselves and 
All Others Similarly Situated, 

Case No.: CV 2002-010760 

AFFIDAVIT OF 
DR. MARK S. SHIRILAU, P.E. 

Plaintiffs, 

vs. 

ARIZONA PUBLIC SERVICE COMPANY, 

Defendant. 
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STATE OF CALIFORNIA ) 

COUNTY OF ORANGE ) 
)SS. 

I, Dr. Mark D. Shirilau, P.E., being first duly sworn upon oath, deposes and says: 

1. I am the president and chief executive officer of Aloha Systems, Incorporated, a 

energy industry consulting and evaluation h. 

2. I have a doctorate degree in electric power systems engineering and a master’! 

degree in business administration. Additional qualifications and background are set out in mj 

appended curriculum vitae. 

3. At the request of Plaintiffs’ counsel, Barry Reed, I have reviewed numerouz 

documents produced by APS in the course of this litigation; in particular, I have reviewed E 

series of emails exchanged by Arizona Public Service staff, focusing on estimating procedure: 

for demand meters, as well as the “Affidavit of Tammy McLeod in Support of APS’ Response 

to Motion for Class Certification.” 

4. The estimating procedures described by Tammy McLeod in Paragraph 15 of her 

flidavit materially changed the estimating procedures used by Arizona Public Service. 

5. Under the old CIS computer system, Arizona Public Service used a formula for 

skimating demand which included an average load factor derived for the particular customex 

being estimated. That load factor was calculated based upon the individual customer’s load 

factor history, including demand in the same month of the previous year. This approach was 

Eonsistent with the intent of A.A.C. R14-2-210 A(2) because it made the estimated demand 

Zonsistent with prior demand for that customer. 

6. According to Tammy McLeod, under the 1999 change the new computer was to 

mtomatically estimate demand based upon a load factor that was “an average figure based on all 

mstomers in that particular rate class.” It did not take the individual consumer’s demand history 

into account. This was a fundamental change in the estimating procedure. It used a generic load 

factor for each consumer, depending upon a pre-determined classification, rather than the 

consumer’s actual prior demand. 
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7. In 1999, the formula used to estimate demand did not change, but the entire 

nature of the input used in the load factor part of the formula was changed by Arizona Public 

Service. The old system used the same concept of load factor, but the new system materially 

changed the number put into the “load factor” category of the formula. This resulted in a 

different estimate than would have occurred under the old system in nearly every case. In fact, 

the estimated demand of the sample calculation in the CIS User Manual (Page 5, Revised 

31/06/87), is 9.5 kW based upon a customer average load factor of 95.07%. Using the 35% an 

50% average load factor now applied to residential and nonresidential customers, the estimate 

iemand for that same example would be 25.9 kW (residential) and 18.2 kW (nonresidential). 

8. In my opinion a generic load factor would be less accurate than one based up0 

he particular customer’s pattern of load in prior months and years, making the change veq 

iignificant. 

9. The 2002 change in the input into the load factor part of the formula also resultec 

n very different estimated energy bills. The lower percentage load factor used in the formuli 

esulted in a higher demand being estimated for each customer. A reduction in the load facto 

ised in the formula will always result in a higher demand being used in the estimated bill. Thii 

iecessarily would increase overall revenue to Arizona Public Service from estimated demanc 

)ills, and increase the price of electricity in estimated demand bills compared to the 199s 

)ercentage load input into the formula. 

10. I have done no research into the financial effect of these changes and reach nc 

:onclusions on that question, except for my statement in Paragraph 9 above. The changes in the 

basis for the load factor used in the estimating formula are material and would change the 

stimated bills sent to customers. The 2002 change in load factor would tend to create highel 

ills. 

1 1. Because of the nature of demand readings, there is DO way to accurately recapture 

he actual demand when the demand meter has not been reset, and thereby correct bills based 

pon actual demand. Because the demand meter is not reset when the meter is not read, when it 
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The ORIGINAL and two (2) copies of 

k 2 i  day of March, 2004. 

Jerk of the Court 

ing were filed by hand deliver! 

v~ARICOPA COUNTY SUPERIOR COURT 
101-W. Jefferson 
'hoenix, AZ 85003 

Zopies of the foregoing were sent 
ile & U.S. Mail 

his 'y rn - ay of March, 2004 to: 

3ebra A. Hill 
XBORN MALEDON 
!929 N. Central Avenue, Suite 2 100 
'hoenix, Arizona 85012 
9ttomey for Defendant 

)avid A. Rubin 
,AW OFFICES OF DAVID A. RUBIN 
1550 N. Central Avenue, Suite 1201 
'hoenix, Arizona 85012-21 11 
Ittorney for Plaintiff 

;effi-ey M. Proper 
,AW OFFICES OF JEFFREY M. PROPER 
5550 N. Central Avenue, Suite 1200 
'hoenix, Arizona 85012-21 11 
4ttorney for Plaintiff 

3acy A. Bkthea 
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20 Lincoln Office (949) 851-2221 
lrvine, CA 92604-1 947 Fax (949) 851-5008 
E-mail: MarkS@aIohasys.com Home (949) 733-2071 

0 

Primary 
Experience 

0 

1989-Present President and CEO lrvine, CA 
Aloha Systems, Incorporated 
1 Chief executive of engineering consulting and general contracting firm. 
1 Institutional, industrial, commercial, and residential energy efficiency 
1 Utility program research, measurement, and evaluation 
1 Assessment and evaluation of new and developing electrotechnologies 
1 Renewable energy supply and distributed generation assessments 
1 Electric service provider rate optimization . Market research and consumer opinion studies 
1 Residential and commercial construction 

1983-1 989 SupervisorlProject Manager Rosemead, CA 
Southern California Edison Company 
1 Corporate Research and Development Department: Technical and financial 

evaluation, assessment, and contracting of major projects for wind, solar, and other 
renewable energy power plants. 

1 Residential Conservation Program: Supervised staff of engineers and other 
professionals responsible for setting standards and evaluating technical aspects of 
residential conservation program on companywide basis. Provided training and 
advanced assistance to division-based energy services representatives. . Customer Energy Services Division: Designed, implemented, and managed major 
research projects in areas of residential, commercial, and industrial energy use and 
demand-side management, including project planning, design, contracting, field 
construction, engineering and econometric evaluation, management of consultants, 
preparation of final reports, and preparation of professional papers and oral 
presentations. . Residential Energy Usage Comparison Project: Full responsibility for $4,000,000 
research project of SCE and EPRI. 

1978-1 983 Manager, Administrative Services Santa Ana, CA 
EECO Incorporated 
1 Multifaceted responsibilities at medium-sized electronics manufacturer. 
1 Energy management and telecommunications . Patent review and registration 
9 Corporate policy manual 
1 Security, facilities planning, and miscellaneous functions 

mailto:MarkS@aIohasys.com


Teaching and 
other 
Experience 

2001-Present Consultant Sacramento, CA 
Contractors State License Board . Technical assistance developing electrical and general examinations. 

2001 -Present Lecturer, Electronics Glendora, CA 
Citrus Community College 
1 Lecture and laboratory courses in electronics and electrical theory 

1983-1 991 Engineering Professor Orange, CA 
West  Coast University . Part-time instructor of upper division and graduate courses. 
1 Generation, transmission, electromechanical devices, magnetic theory, control 

systems, measurement devices and strategies, R&D and project management, 
engineering economics, kinematics, power systems, economic design analysis, 
professional practi hics, mathematics, hysics, and materials sciences courses. 

1981-1982 turer, Electronics 
Rancho Santiago Community College 

1977-1 978 Lecturer, Electrical Engineerin 
California Polytechnic State University 

Education 1989 University of California frvine, CA 
Ph.D., Electrical Engineering . Electric power systems, generation, transmission, distribution, control, design, 

management and operations . Dissertation on integration of conservation and load management into system 
planning, DSM affects on overall system operation, and optimization of TOU rate 
structures for maximum customer, utility, and society benefit. 

1985 Claremont School of Theology Claremont, CA 
MA,  Religion . Seminary of the Episcopal Church 

1980 University of California 
M.S., Business Administration . Business management, operations research, financial accounting 

1978 Calif. Polytechnic State Univ. San Luis Obispo, CA 
Master of Engin 

Design and op 
Electric Power Systems 
transmission and distribution systems and power plants 

-I 977 University of California frvine, CA 
B.S., Electrical Engineering . Power systems specialty, also civil and mechanical engineering coursework. 



Certifications 
and Licenses 

Organization 
Memberships 
(past and 
present) 

Boards of 
Directors 
(past and 
present) 

Publications 

Registered professional electrical engineer 
California (E-I 181 8) 
New York (080236) 
Texas (88014) 

Licensed general electrical contractor, (9, C-1 0, HIC, California #541443) 
Locksmith (California LCO-3045) 
Community college teaching credential, engineering 
Certified Thermographer 
Notary public 
Advanced open water diver (PADI) 

Association of Energy Services Professionals (AESP) [former national exec VP] 
Institute of Electrical and Electronics Engineers (IEEE) [senior member] 
Air Pollution Control Association 
American Society of Heating Refrigerating and Air-conditioning Engineers (ASHRAE) 
American Society of Safety Engineers (ASSE) 
Association of Energy Engineers (AEE) 
Association of Professional Energy Managers (APEM) [national corporate secretary] 
Demand-Side Management Society of AEE 
Eta Kappa Nu 
Heat Pump Council of Southern California [treasurer] 
Institute for the Advancement of Engineering 
International Association of Chiefs of Police (IACP) 
Mensa 
Power Engineering Society of IEEE 
UCI Alumni Association 

AEA Credit Union 
AIDS interfaith Network of Sonoma County 
Aloha Systems, Incorporated 
Association of Energy Services Professionals (AESP) 
Association of Professional Energy Managers (APEM) 
Ecumenical Catholic Church 
Ewcon Corporation 
Healing Spirit Press 
Heat Pump Council of Southern California 
Holy Apostles Seminary 
Outrider Trucking, Inc. 
Ryukendo Karate Institute 
Sweetwater Springs Water District 

Power I O I :  A Basic Introduction to Hecfric Ufilify Power (1998). Book helping 
residential and commercial customers in a deregulated electric market. 

"Adjusting End-Use Data for Time-of-Use Rates." Western States Load Research 
Group, Boise, ID., April 1990. 

"Applications of Electric Heat Pumps." The Heat Pumper, Vol. 2, Aug 1989. 

"Commercial Heat Pump Water Heating Applications." EPRl Water Heating Workshop, 
St. Louis, MO., June 1990. 
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"Complexities of Cost-Effectiveness, The" The Heat Pumper, Vol. 1, Aug 1988 

"Computerized Data Collection for End-Use Experiments." /E€€ Computer Applications 
in Power, Vol. 1, No. 1, Jan 1988. 

"Design of a Utility competitive Assessment Experiment: The Residential Energy Usage 
Comparison Experiment." IEEE Power Engineering Society, San Francisco, CA., July 
1987. IEEE Transactions on Power Systems, Vol3, No. 3 (Aug 1988), pp. 1298-1 305. 

"Development of a Heat Pump Association." EPRI/EEI Meeting Customer Needs with 
Heat Pumps Conference, Atlanta, GA., Nov. 1989. 

"End-Use Data Adjustments Under Time-of-Use Rates," Second Annual Conference on 
End-Use Load Information and Its Role in DSM, Irvine, CA, July 1990. (Santa Ana, CA.: 
Aloha Systems) 

"End-Use Load Information for Effective Energy Management." IEEE Industrial 
Applications Society meeting, May 1991. 

"Engineering and Econometric Design of a Utility Competitive Assessment Experiment, 
The: The Residential Energy Usage Comparison Project." 10th World Energy 
Engineering Congress, Atlanta, GA., Oct 1 987. Integration of Efficient Design 
Technologies, pp. 453-458. (Atlanta, GA: AEE, 1988.) 

"Heat Pump Water Heaters Benefit Laundromat Owners." (Long Beach, CA: Heat Pump 
Council of Southern California, Sept. 1988.) 

"Integrating Market Research Information with End-Use Load Data for Analysis of 
Technologies' Acceptance and Efficiency." Demand-Side Management Strategies for 
the go's, Cincinnati, OH, May 1989. (Palo Alto, CA.: EPRl CU-6367.) 

Methodology for Integrating Time-of-Use Rates in Residential Demand-Side Planning, A. 
Doctoral dissertation, UC Irvine. (Santa Ana, CA.: Aloha Systems, 1989.) 

"Preliminary Results of the EPRVSCE REUC Project." Western States Load Research 
Group, Costa Mesa, CA., Sep 1989. 

"Quantitative and Qualitative Comparisons of Induction, Resistance, and Natural Gas 
Residential Cooking." Proceedings of the 39th Annual International Appliance Technical 
Conference, pp. 355-366. (Madison, WI., May 1988.) 

"Review of World-Wide Heat Pump Innovations: A Discussion of the 3rd IEA Heat Pump 
Conference." 13th World Energy Engineering Congress, Atlanta, GA., Oct. 1990. 

"Trade Allies in Heat Pump Marketing." EPRllEEi Meeting Customer Needs with Heat 
Pumps Conference, Atlanta, GA., Nov. 1989. 

"Cost Effective Metering for End-Use Analysis" 1 1 th National Energy Services 
Conference, New Orleans, LA., December 5,2000. 

"Low Cost Approach to Metering for End-Use Analysis" (With Mark S. Martinez, 
Southern California Edison). Western States Load Research Association Conference, 
Phoenix, AZ., October 27, 1999. 

"Surfing the Pacific Intertie": What to Learn While Rolling Through a Blackout." Western 
States Load Research Association Conference, Fort Worth, TX., April 25,2001. 

"Stability of the Pacific Intertie": Public Testimony Regarding the System Disturbance of 
August 12, 1996. Testimony before the California Public Utilities Commission, San 
Francisco, CA., August 21, 1996. 

"Scheduling Rotating Outages Within All of California", Public Commentary to the Public 
Utilities Commission, San Francisco, CA., May 26,2001. 
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EAD v. ARIZONA PUBLIC SERVICE 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

AVIS READ, individually and on ) 
behalf of all others similarly ) 
sltuated, i 

) 
Plaintiffs, ) 

1 
ARIZONA PUBLIC SERVICE COMPANY, ) 

1 
1 

Defendant. ! 
) 

vs . ) NO. CV 2002-010760 

DEPOSITION OF JANET MICHELLE SMITH 

Scottsdale, Arizona 
April 22, 2003 

8:50 a.m. 

PREPARED FOR: 

(COPY) 

PREPARED BY: 
Christina L. Larsen, RPR, CCR 

2 
1 
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5 
JANET MICHELLE SMITH, 

a wi tness herein,  having been f i r s t  duly sworn by the 
C e r t i f i e d  Court Reporter t o  speak the t r u t h  and nothing 
b u t  the  t r u t h ,  was examined and t e s t i f i e d  as fo l lows: 

EXAMINATION 
BY MR. REED: 

Q. 
please? 

A .  Janet Miche l le  Smith. 
Q. And where do you l i v e ,  Miss Smith? Which 

c i t y ?  
A .  Peoria,  Arizona. 
Q. Peoria.  Okay. By whom are you employed? 
A .  Arizona P u b l i c  Service Company. 
Q. And what i s  your t i t l e ?  
A .  Rate consu l tan t .  
Q. Have you ever had your deposi t ion taken 

before? 
A .  No. 
Q. Since you have n o t ,  I w i l l  exp la in  what t h i s  

i s  about. 
I w i l l  be ask ing  you a ser ies  of questions. 

I f  your counsel doesn' t  l i k e  one o f  my questions, 
s h e ' l l  ob jec t .  So g i v e  her  t ime t o  do t h a t ,  r a t h e r  

Would you s t a t e  your name f o r  the record,  

6 
1 
2 
3 
4 
5 
6 
1 
8 
9 

io 
11 
12 
13 
14 
15 
16 
17 the f a c t s  s t r a i g h t .  
18 A. A l l  r i g h t .  
19 p. Okay. What does a r a t e  consul tant  do? 
20 I monitor the  r a t e s  t h a t  we have had approved 
21 by the  Arizona Corporat ion Commission t o  ensure we are 
22 accurately enforcing those ra tes .  And when I use the 
23 term " the  ra tes , "  t h a t  inc ludes  a l l  t a r i f f s  t h a t  we 
24 have, schedules, r u l e s ,  r a t e  sheets. I work w i t h  the  
25 f i e l d  people t o  i n t e r p r e t  the ra tes ,  t o  answer b i l l i n g  

than j u s t  jumping i n  w i t h  your answer. 
I f  there  i s  any quest ion t h a t  I ask you t h a t  

you don ' t  understand, please t e l l  me. No one i s  t r y i n g  
t o  t r i c k  you. I ' m  j u s t  t r y i n g  t o  f i n d  out f a c t s  from 
you. So the c learer  my quest ions are t o  you, the 
c l e a r e r  your answers w i l l  be t o  me. 

some f a i r l y  eso ter ic  m a t e r i a l  regarding your indus t ry ,  
and you probably know a grea t  deal more about i t  than I 
do. So i t ' s  been my experience i n  t h i s  k i n d  of  
depos i t ion  t h a t ,  i f  sometimes we are no t  c lear  on the 
ja rgon o r  the i n i t i a l s  o f  th ings ,  we can wind up 
t a l k i n g  a t  cross purposes. So i f  there is any term 
t h a t  I use t h a t  doesn' t  make sense t o  you, please, you 
know, l e t  me know i f  I ' m  us ing  the wrong jargon, 
because I ' d  l i k e  t o  use the  r i g h t  jargon so we can get 

We are going t o  be deal ing,  obviously,  w i t h  

A .  
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7 
questions. 

p. When was the l a s t  r a t e  case t h a t  APS was 
involved i n ?  

MS, HILL: Object ion.  Foundation. 
MR. REED: I f  you know. 

A .  BY THE WITNESS: I guess my quest ion back to  
you would be: Are you t a l k i n g  a f u l l  blown r a t e  case, 
or are you t a l k i n g  a set t lement? 

p. BY MR. REED: A f u l l  blown r a t e  case. 

Q. Has there  been one since? 
MS. HILL: Object ion.  Foundation. 

Q. BY MR. REED: To your knowledge. 
MS. HILL: Object ion.  Foundation. 

A .  BY THE WITNESS: No. 
MR. REED: Off the record f o r  a second. 

A .  1988. 

(Discussion o f f  the  record . )  
Q. BY MR. REED: When d i d  you j o i n  APS? 

p. And i n  what p o s i t i o n ?  
A. My very f i r s t  p o s i t i o n  was c a l l e d  a t ra inee.  
Q. And what was the f i r s t  p o s i t i o n  beyond 

t ra inee t h a t  you had w i t h  APS? 
A .  Then I became a t r a i n e r  i n  our t r a i n i n g  

department, 

A .  1977. 

8 
1 p. And who d i d  you t r a i n ?  
2 A. I t r a i n e d  our c a l l  center personnel and our  
3 
4 c o l l e c t i o n s ,  meter reading. 
5 9. How long were you i n  t h a t  t r a i n i n g  pos i t ion?  
6 A. Approximately two years. 
7 9. What was your next p o s i t i o n  w i t h  APS? 
8 A .  I became an ana lys t  on a customer in fo rmat ion  
9 system. 

10 p. Could you exp la in  what t h a t  en ta i led? 
11 A .  APS was i n  the  process o f  convert ing t o  a new 
12 customer in fo rmat ion  system. And so I was an ana lys t  
13 on t h a t ,  w r i t i n g  the p o l i c i e s  and procedures, working 
14 w i t h  the users to i d e n t i f y  t h e i r  needs, a c t i n g  as a 
15 l i a i s o n  between the users and the computer serv ice  
16 people t o  develop and design the system, implement the 
17 system, t r a i n  the system, and then maintain the  system. 
18 p. That would have been around 1980? 
19 A. Yes, s i r .  
20 p. How long were you i n  t h a t  pos i t ion?  
21 A. U n t i l  1990. 
22 p. What was your next pos i t ion?  
23 A .  Analyst i n  the  r a t e  department, p r i c i n g  
24 department, At t h a t  t ime, i t  was c a l l e d  r a t e  
25 department 

o f f i c e  personnel and our b i l l i n g  personnel, c r e d i t  and 
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9. And you've stayed i n  that department since 
then? 

A .  Yes, s i r .  
Q. And you have a s l i g h t l y  d i f fe ren t  t i t l e  now, 

ra te  consultant, Was that a promotion from analyst? 
A .  Yes, s i r .  
p. When did that occur? 
P,. I don't remember what year, 
Q. You've been w i th in  that department since 

1990; that i s ,  the ra te lp r ic ing  departaent? 
P.. That's correct, 
Q. Where were you working and i n  what capacity 

A. I n  1996, I would have been i n  the 

Q. And you don't know whether that  was as a 

A .  I don't remember what year I was pronoted. 
Q. I n  ei ther o f  those capacities or both of 

as o f  1996? 

pr ic ing l ra te  area. 

consultant or as an analyst a t  that time? 

them, would you have been fami l iar  with the procedures 
and practices used by APS with respect t o  estimating 
meter reads? 

A. Would I have been fami l iar? I would have had 
knowledge, yes, 

Q. Okay. Then was i t  part  o f  your job i n  either 

1 
2 
3 Arizona regulations governing APS? 
4 A. Not on a regular basis. 
5 Q. Okay. You described your duties ear l ie r  as 
6 involving analysis of APS ac t i v i t i es  t o  see whether 
1 they were i n  compliance with regulations. I s  that 
8 correct? 
9 A .  That i s  correct. That i s  my current 

io posi t ion.  
11 Q. Okay, And was that part o f  your duties 
12 
13 A. Not t o  the extent that i t  i s  today. 
14 Q. Okay. And as o f  1996, you're not sure 
15 whether you were i n  one position or  the other? 
16 MS, HILL: Objection, Asked and 
17 answered. 
18 A. BY THE WITNESS: Could you rephrase your 
19 question? 
20 p. BY MR. REED: Yeah, I ' d  l i k e  you to  t e l l  
21 me -. and you can s i t  a moment and think,  i f  you'd 
22 l i k e ;  maybe you can re la te  i t  t o  some other date - -  
23 when you moved to  your current position, i f  you can 
24 remember. 
25 MS. HILL: Objection. Asked and answered 

o f  those positions, as ra te  consultant or analyst, t o  
evaluate whether procedures d id  or did not comply with 

before you took th is  position? 
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1 
a t  least three times. Go ahead and answer i f  you can. 

P.. BY THE WITNESS: I ' m  t ry ing  t o  th ink.  I 
think i t  was around 2000. 

Q. BY MR. REED: Okay. So i n  your posi t ion as 
an analyst, were you generally fami l iar  wi th the 
practices and procedures regarding estimating being 
used by APS? 

A. I had a working knowledge. 
Q. Okay. What was the name of the computer 

system that was being used to  do b i l l i n g  as o f  1996? 
MS, HILL: Objection. Foundation. 

A. BY THE WITWESS: C I S .  
p. BY MR. REED: What i s  the name, i f  you know, 

o f  the systetn tha t ' s  i n  use now? 

A.  BY THE WITNESS: C I S ,  
Q. BY MR. REED: Are you aware o f  a major system 

change i n  1999 regarding the b i l l i n g  systel  i n  use by 
APS? 

P,. No. 
Q. Are you aware o f  changes i n  the estimating 

procedures used by APS that occurred i n  1999? 
MS. HILL: Objection. Foundation. 

P. BY THE WITNESS: No, 
Q. BY MR. REED: M a t  i s  the name o f  the 

MS. HILL: Objection. Foundation. 

1 
1 
2 P.. Pricing. I t ' s  the pr ic ing departrent. I 
3 
4 
5 p. Okay. And are there any people i n  the 
6 
7 P,. No. 
8 Q. I s  there anybody i n  the pr ic ing department 
9 that you report to? 

LO A. Our director. 
11 Q. who i s  the director of the pr ic ing  
12 department? 
13 A .  Alan Propper. 
14 Q. P-r-o-p-e-r? 
15 A .  p-p-e-r .  
16 Q. And i s  he a vice-president, or what i s  h i s  
11 t i t l e ?  
18 A. He's a director.  
19 Q. Director. And do you know t o  whom he 
!o reports? 
21 MS. HILL: Objection. Foundation. 
12 A. BY THE WITNESS: Yes. 
13 p. BY MR, REED: And t o  whom does he report? 
14 A. Jack Davis. Oh, no, That's wrong. Steve 
!5 Wheeler, 

department that you work in?  

couldn't t e l l  you the o f f i c i a l  name. I j us t  re fe r  t o  
i t  myself as the pr ic ing  department. 

p r ic ing  departfient that report t o  you? 
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1 e. What i s  Mr. Wheeler's t i t l e ?  
2 A .  I couldn't t e l l  you h i s  o f f i c i a l  t i t l e .  
3 g. And do you know who Mr. Wheeler reports to? 
4 P,. Yes. 
5 g. Who does he report to? 
6 A. Jack Davis. 
7 Q. And does Mr. Davis report t o  anybody? 
8 A. Yes. 
9 p. Who? 

10 A .  Mr. Post. 
11 p. Does Mr. Wheeler have responsibi l i ty  fo r  more 
12 departments than jus t  the pr ic ing  department? 
13 MS. HILL: Objection. Foundation. 
14 A. BY THE WITNESS: Yes. 
15 Q. BY MR. REED: And which departments does he 
16 have author i ty over? 
I7 A .  I'm not sure that I ' l l  give you a complete 
18 l i s t .  
19 p. Do your best, 
10 A .  Federal energy regulatory matters. Rate 
!1 design. Consumer advocates. Transmission planning. 
!z 
23 p. Is there a director f o r  each of those groups? 
!4 A. No. 
!5 p. Those are d i rec t  reports t o  Mr. Wheeler? 

That's a l l  I can remember. 

1 
1 MS. HILL: Objection. Foundation. Vague 
2 and ambiguous. 
3 A. BY THE WITNESS: No. 
4 p. BY MR. REED: Okay. who i s  the corporate 
5 
6 MS. HILL: Objection, Vague and 
7 ambiguous. 
8 A. BY THE WITNESS: No one. 
9 p. BY MR. REED: Consumer advocates, federal 

10 
11 t o  Mr, Propper, too? 
12 P,. I don't believe transmission planning does, 
13 
14 p. Okay, Does that group o f  areas have a name? 
15 A. Yes. 
16 Q. What i s  the name? 
L7 A. Can I look a t  a business card? 
18 p. Sure. 
19 MS. HILL: Just t e l l  him what you reca l l .  
10 P,. BY THE WITNESS: I don't know. The pr ic ing 
21 department . 
!2 Q. BY MR. REED: And Alan Propper i s  director o f  
23 pricing? 
!4 A .  That's correct. 
15 p. Is there a separate b i l l i n g  department? 

level below Mr. Wheeler other than Mr, Propper? 

energy, rate design, and transmission, do they report 

but the other areas do. 

JANET MICHELLE SMITH, 4/22/2003 

1 
2 
3 
4 
5 
6 
7 
8 
5 

10 
11 
12 
13 
14 
15 
16 
17 
18 
15 
10 
!1 
!2 
!3 
!4 
!5 

~ 

A.  Yes. 
Q. And i s  estimating wi thin the duties o f  the 

b i  11 ing department , i f  you know? 

and ambiguous. 
MS. HILL: Objection. Foundation, Vague 

1.. BY THE WITNESS: Yes. 
Q. BY MR. REED: Is there a d i rec to r  o f  the 

A,. Yes. 
Q. Who i s  that? 
A. Tammy McLeod. M-c-L-e-o-d. 
Q. Do you know who she reports to? 

p. Who does she report to? 
A. Jan Bennett. 
p. And i s  Jan a male or female? 
A. Male. 
Q. And who does Mr. Bennett report  to? 
A.  Jack Davis. 
P .  Jack Davis. Okay. Are there any other 

departments wi th in Jan Bennett's group of departments? 
MS. HILL: Objection. Foundation. 

A. BY THE WITNESS: Yes. 
Q. BY MR. REED: What are those? 
A. He has responsibi l i ty  f o r  the major i ty of 

b i l l i n g  department? 

A.  Yes. 
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customer service related areas. 

that determines pol icy and practice w i th  respect t o  
estimated meter reads? 

A. BY THE NITNESS: Could you rephrase that 
question? 

Q. BY MR. REED: Sure. At th is  time, i s  i t  
Mr. Bennett's group o f  departments that  has authority 
over the pol ic ies and practices with respect t o  
est i mated meter reading? 

4. To your knowledge, is i t  Mr. Bennett's group 

MS. HILL: Objection. Foundation. 

MS. HILL: Objection. Foundation. 
A .  BY THE WITNESS: I don't believe I can answer 

yes or  no t o  that question. 
Q. BY MR. REED: You don't know? " I  don't know" 

i s  an answer, too. I f  you don't know, jus t  t e l l  me. 
To your knowledge, who does set po l i cy  and 

practice wi th respect t o  estimating? 
MS. HILL: Objection. Foundation. 

A. BY THE WITNESS: It becomes a j o i n t  e f fo r t  
between the department that  I ' m  in ,  because we work 
with the Corporation Commission and administer the 
rules,  and the b i l l i n g  area, which would be under Jan 
Bennett, because they have the b i l l i n g  people. So we 
work together on those e f fo r ts .  
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1 p. BY MR. REED: Okay. Are you part  of those 
2 ef fo r ts?  
3 P.. Yes. 
4 Q. When d id  you f i r s t  become part o f  those 
5 e f fo r ts?  
6 A .  On a more regular basis, a f te r  we converted 
7 t o  the current C I S  system that we have i n  place. 
8 p. When was that? 
9 A .  September 1998. 
0 Q. I s  there anybody that you most frequently 
1 work wi th from the b i l l i n g  area on issues regarding 
2 procedures and practices - -  
3 A .  Yes. 
4 p .  - -  wi th respect to  estimating? And who i s  
5 that? 
6 A. Lori Moyer. Lor i  Lewis. She jus t  recently 
1 got married. 
8 Q. What i s  her t i t l e ?  
9 A. I don't know her o f f i c i a l  t i t l e .  
0 Q. Does she report t o  Tammy McLeod? 
1 MS. HILL: Objection. Foundation. 
2 Q. BY MR. REED: I 
3 A. Yes. 
4 Q. Okay. Are there any other people i n  those 
5 departments that  you work wi th regarding estimating 

1s 
1 procedures? 
2 MS. HILL: When you say "those 
3 
4 MR. REED: The b i l l i n g  area. 
5 ?,. BY THE WITNESS: Yes. 
6 p. BY MR. REED: And who would that be? 
7 A .  On occasion, Lor i  may d i rec t  me t o  work with 
8 her b i l l i n g  consultants d i rec t l y ,  rather than her. 
9 Q. And how many b i l l i n g  consultants are there? 
0 A .  I believe there are f i v e  t o  eight. 
1 Q. Why don't you give me as many names as you 
2 can remefiber o f  the f i v e  to eight,  please. 
3 MS. HILL: At the present time? 
4 MR. REED: The ones who are i n  the 
5 position right now. 
6 A .  BY THE WITNESS: Esther Palacio. 
7 Q. BY MR. REED: How do you spell that? 
E A .  P.a-1-a-c-i-o. Joanna Seymour. Angie 
9 Carnody, C-a-r-m-o-d-y. JaiRe Shamy. 
0 p. I s  Jaime a female? 
1 A .  Yes. 
2 p. And Shamy i s  spelled - -  
3 A .  S-h-a-m-y. h e l d a  Navar. 
4 p. N.a-v-a-r.r-e? 
5 P.. N-a-v-a-r ,  

departments,a are you ta lk ing  about the b i l l i n g  area? 

JD REPORTING INC. (602 1 

1 Q. Okay. 
2 A .  Joanie Slama. 
3 Q. S-l-a-m-m-e-r? 
4 A .  S-1-a-m-a. I can' t  remember the other 
5 person's name. My mind went blank. 
6 Q. Where does Cynthia Janka f i t  i n  there? Is 
1 she i n  a d i f fe ren t  departsent? Cynthia Janka, i s  she 
8 i n  a di f ferent department? 
9 A .  Different from what department? 

10 p. Different from Lor i  Lewis's department? 
11 ?,. Yes. 
12 Q. Okay. And what department i s  she in? 
13 A. She's i n  the consumer advocate department. 
14 p.  That's one of the other groups that reports 
15 to Mr. Propper? 
16 A .  That's correct. 
17 p. Is she the head o f  that? I f  you know, 
18 A. I don't know. 
19 Q. Okay. I s  there anybody else that you know 
20 who works with Cynthia Janka i n  that  department? 
21 A .  Yes. 
22 Q. who i s  that? 
13 A. Jenny Vega. And Angela Al l ison. 
2 4  Q. Correct me i f  I ' m  wrong. You indicated that 
15 when you went to  the current C I S  b i l l i n g  system i n  

1 September of 1998 i s  when you began to  interface i n  
2 t h i s  j o in t  e f fo r t ,  I th ink you described i t  as, between 
3 you and Lori Lewis. 
4 Did you research what the p r io r  b i l l i n g  
5 system did when you took that position? 
6 MS. HILL: Objection, j us t  t o  your 
7 i n i t i a l  statement as misstating her testinony, but you 
8 can answer the question. 
9 p. BY MR. REED: Okay, Well, correct me i f  I ' m  

io wrong. When d id  you begin? If I ' m  asking i t  twice, 
11 1's asking i t  twice, When did you begin t h i s  j o in t  
12 e f fo r t?  I: made a note that i t  was September o f  1998. 
13 MS. HILL: Well, what she tes t i f i ed  was 
14 that, i n  September o f  1998, she began t o  work on a more 
15 regular basis on these issues. And so you're ta lk ing 
16 about soniething d i f fe ren t ,  
17 9. BY MR. REED: Okay. You began t o  work on 
18 these estimating issues on a more regular basis i n  
I? September of 1998? 
20 A. That's correct. 
21 
22 
23 
24 
25 MS. HILL: Objection. Vague and 

Q, When you began t o  work on a more regular 
basis on these issues, d id  you make i t  part  o f  your job 
to  f i nd  out what the status quo with respect t o  these 
issues was pr io r  t o  September 1998? 
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2 
1 ambiguous. 
2 A.  BY THE WITNESS: I already had a working 
3 knowledge of the prior CIS system. 
4 Q. BY MR. REED: So you had a working knowledge 
5 of the CIS system both before the change in September 
6 of 1998 and subsequently. Is that correct? 

8 Q. And is that true up to this date? 

0 
1 Would it be true that you had a working knowledge of 
2 the CIS system in 1996 through 1998? 
3 A.  Of the system that in place during that 
4 period of time, yes. 
5 Q. And were you familiar with what the system 
6 did and did not do with respect to estimating meter 
7 reads from 1996 to 1998? 
8 MS. HILL: Objection. Vague and 
9 ambiguous. 
0 A. BY THE WITNESS: Yes. 
1 Q. BY MR. REED: You described being 
'2 involved from September 1998 in this joint 
3 Lori Lewis. Was anybody else involved in that effort? 
14 MS. HILL: Objection. Misstates her 
'5 testimony. 

7 A.  Yes. 

9 A. Yes. 
Q. And would it be true from 1996 to 1998? 

2 
1 A. BY THE WITNESS: Yes, 
2 p. BY MR. REED: Who else? 
3 A .  Numerous areas. Cynthia Janka. 
4 Those are the areas I know of. I 
5 address who else Lori might have been wor 
6 Q. Were you involved in interfacing with the 
7 inforsation technology people in setting up the 
8 program? 
9 A. Could you be more specific? 

LO Q. Yeah. Was there anybody who was responsible 
11 for the actual programming that you worked with? 
12 MS. HILL: Objection. Foundation. Are 
13 you talking about in September of '98? 
14 MR. REED: Sure. September. Let's start 
15 with September 1998. 
16 
17 
18 
19 Q. BY MR. REED: Yeah. The CIS estimating 
10 procedures. 
21 A. I believe I did have some conv 
22 the billing analyst 
23 Q. And who woul 
24  A. That was Nancy Bullock. 
25 p. Did Ms. Bullock or anybody else who was 

on what programs you mean? 

, a  JD REPORTING INC. 
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1 involved in the information technology ask you to 
2 consult regarding whether the systems being programmed 
3 into the CIS system in 1998 complied with Arizona 
4 regulations? 
5 A.  I don't recall. 
6 Q. Have you been consulted with respect to that 
7 issue since 1998 by the technology people? 
0 P.. Yes. 
9 Q. When you were an analyst, as opposed to a 

10 consultant, were you familiar with the provisions of 
11 the regulations governing APS's estimating procedures? 

13 0. So your involvement in the issues surrounding 
14 the Arizona Administrative Code have been ongoing sincc 
15 prior to your appointment as a consultant? 
16 A. Yes. 
17 Q. Do you have any recollection as to when you 
18 first became involved in analysis of Arizona 
19 Administrative Code requirements with respect to meter 
20 estimating? 
21 A .  No. 
22 
23 
24 MS. HILL: Objection. Calls for 
25 speculation. 

12 A.  Yes. 

p.  Would it have been a -  would that be one of 
your duties from 1990 onwards? 

1 e.  BY MR. REED: Was that one of your duties 
2 from 1990 onwards? 
3 A. I probably had some involvement in that area, 
4 Q. Did your involvement in that area increase as 
5 you became more experienced as an analyst? 
6 A. NO. 
7 p. Was there one particular tine when that 
8 responsibility was assigned to you? 

10 Q. By 1996, were you involved 
11 of the Arizona Administrative Code with respect to 
12 issues surrounding estimating of me 
13 A. Yes. 
14 Q. I would like to ask you so 
15 the system before the 1998 changeover. 
16 What was - -  was there a name, 
17 shorthand name that the system was kn 
18 1998? In other words, is there a way to distinguish, 
19 shorthand, without me having to say "the system prior 
20 to 1998"? Is there, you know, an acronym or something 
21 like that? 
22 P,. We refer to them within the company as old 
23 CIS and new CIS. 
24 9. Gotcha. So old CIS would be the system 
25 before 1998, before the changeover in September of 

9 A .  No. 
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1 
2 P.. That's correct, 
3 
4 
5 A.  That's correct. 
6 p.  Do you know the  difference between demand 
7 meters and nondemand meters? 
8 P,. Yes. 
9 Q. For the record, why don't you b r ie f l y  
0 describe what you understand t o  be the difference. 
1 A. A nondemand meter registers kilowatt hours or 
2 energy only. A demand meter registers kilowatt hours 
3 and kW. 
4 Q. Which i s  essent ia l ly  the highest point of 
5 
6 Well, why don't you explain what you think i t  
7 measures, kW, 
8 A. I t ' s ,  at  a cer ta in  point i n  time, the highest 
.9 demand or ra te  of energy being used during a preset 
'0 period of time. 
1 Q. Okay, As of 1996, l e t ' s  s ta r t  with, d id the 
'2 demand meters that APS was using a l l  require that the 
'3 demand be reset each month manually i n  order t o  obtain 
'4 a reading? 
'5 A. I don't know, 

1998, and new C I S  would be the system subsequent? 

the old C I S  was the system i n  place? 
Q. And jus t  so the record i s  clear, as of 1996, 

usage, correct, on that meter? 

2 
1 MS. HILL: Objection. Foundation. You 
2 need to  give me time t o  object. 
3 Q. BY MR. REED: So you know the difference, but 
4 you don't know which models were which? Or do you? 
5 MS. HILL: Objection. Vague and 
6 ambiguous, 
7 A. BY THE WITNESS: I don't know. 
8 Q. BY MR. REED: Okay. So you don't know which 
9 types o f  meter required manual resetting. I s  that 

10 correct? 
11 A. That's correct. 
12 Q. But you know some number did? 
13 MS. HILL: Objection. 
14 p. BY MR, REED: Is that correct? 
15 MS. HILL: Sorry. I d idn ' t  mean t o  
16 interrupt.  Objection. Vague and ambiguous. 
17 Foundation. 
18 P,. BY THE WITNESS: That's correct .  
19 Q. BY MR. REED: The o ld  C I S  d id  not i t s e l f ,  the 
10 
11 meters, d id i t ?  
12 A .  That i s  correct. 
23 Q. Okay. Did APS nevertheless send out 
2 4  
25 MS. HILL: Under the o ld  system? 

system i t s e l f ,  generate estimated readings on demand 

estimated b i l l s  on demand meters? 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
12 11 

13 
14 
15 
16 
17 
18 
IS 
20 
21 
22 
23 2 4  

25 

Q. BY MR. REED: Under the o ld  system. My 
questions, u n t i l  I say, "Okay, we're changing nowIn 
w i l l  be the o ld  system. That way, we don't have t o  
keep saying 'under the o ld  system." 

Q. Okay. Let 's deal, f i r s t  o f  a l l ,  wi th the 
s i tuat ion where there was no reading a t  a l l  of the 
meter. How was the estimate achieved? 

A. BY THE WITNESS: I don't know. 
Q. BY MR. REED: Okay. Was i t  done .- i f  you 

know, was i t  done manually as t o  the en t i re  b i l l ?  
MS. HILL: Objection. Foundation. 

A, BY THE WITNESS: Could you rephrase the 
question? 

p. BY MR. REED: Yeah. Let me jus t  maybe take 
t h i s  i n  smaller pieces. 

Under the old system, i f  i t  was a nondemand 
meter, you know, ta lk ing  jus t  a regular nondemand 
meter, the system would i t s e l f  calculate an estimated 
b i  11 , Correct? 

A. Yes. 

MS. HILL: Objection. Foundation. 

A.  I n  some instances, yes. 
Q. Unless the systes kicked i t  out fo r  some 

reason. Correct? 
A .  Yes. 

2 
1 Q. And you have a l l  those exclusion codes that 
2 we ' l l  get to.  But where there was no reading on a 
3 regular meter, the system i n  many instances would 
4 generate, pursuant to  a program, i t s  own estimated 
5 reading. I s  that correct? 
6 MS. HILL: Objection. Foundation. 
7 A .  BY THE WITNESS: I don't know that I could 
8 say sany instances, t o  use your term. I can't speak to 
9 volume. 

10 p. BY MR. REED: It certainly d id  that? 

12 Q. Was there a specific formula that the 
13 computer used t o  achieve an estimated b i l l  
14 autosatically? 
15 MS. HILL: Objection, Foundation. 
16 A. BY THE WITNESS: Yes. 
17 Q. BY MR. REED: I think the term i s  an 
11 algorithm. I s  that correct? I f  you know. 
19 A. I don't know. 
20 Q. But i t  was a set, preprogrammed fornula? 
21 A .  Yes. 
22 Q. To your knowledge, was that formula ever 
23 
2 4  A. I don't know. 
25 Q. Are you aware that sometimes meter readers 

11 A. Yes. 

submitted t o  the Corporation Commission for approval? 
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1 
2 B .  Yes. 
3 Q. And that was true prior to the 1998 system, 
4 Correct? 
5 A.  Yes. 
6 Q. 
7 
8 
9 circumstance? 
0 MS. HILL: Objection. Foundation. 
1 A. BY THE WITNESS: Not in every circumstance. 
2 Q. BY MR. REED: Were there bills prepared, to 
3 your knowledge, that used an actual kWh reading and an 
4 estimated kW reading that was sent to consumers? 
5 MS, HILL: Objection. Foundation. 
6 1.. BY THE WITNESS: I don't know. 
7 Q. BY MR. REED: Okay. Were there estimated kW 
B readings used in sending bills to consumers - -  
9 MS. HILL: Objection. Foundation. 
3 Q. BY MR, REED: - -  under the old system? 
1 MS. HILL: I'm sorry, Objection, 
Z Foundation. 
3 A. BY THE WITNESS: Yes. 
4 Q. BY MR. REED: How was the kW portion of those 
j bills calculated? 

would read a meter using a scope? 

If they used a scope to read kwh, but could 
not get to the meter or did not get to the meter and 
read kW, do you know how a bill was prepared in that 

1 MS. HILL: Objection. Foundation. 
1 A. BY THE WITNESS: I believe there were 
1 different methods that could be used. 
d Q. BY MR. REED: Isn't it true that there were a 
5 variety of methods used by the billing staff in doing 
6 manual demand estimates? 
7 MS. HILL: Objection, Foundation. 
R A. BY THE WITNESS: I don't know. 
a Q. BY MR. REED: Okay, Are you aware of any set 
0 formula that was required to be used in calculating 
1 demand estimates where there was an actual reading of 
2 kwh? 
3 P., No. 
4 Q. So a variety of kW formulas were used where 
5 
6 that correct? 
7 MS. HILL: Objection, Foundation. 
B A. BY THE WITNESS: I don't know. 
9 Q. BY MR. REED: Okay, Were you ever involved 
0 in any effort by APS to have any formula, prior to 
1 1998, for estimating demand approved by the Commission? 
2 P,. I don't recall if I was. 
3 Q. Do you recall if those formulas were approved 
4 by the Commission? 
5 A. I don't know. 

kwh was a known in sending out an estimated bill. Is 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2 1  
22  
23 
24 
25 

Q. Are you aware of any effort to have those 
formulas approved by the Commission? 

A. No. 
Q. When kWh is estimated for any number of 

months, and eventually it is read, there is, in effect, 
a correction process that occurs whereby you now have 
the correct reading, and so there is an adjustment 
made. Is that correct? 

MS. HILL: I'm sorry, Barry. Are you 
talking current? 

Q. BY MR. REED: Back then, there was an 
adjustment made to correct the billing once there 
finally was an actual reading of kwh on a kWh-only 
meter. Is that correct? 

A. BY THE WITNESS: Not in every circumstance, 
Q. BY MR. REED: In what circumstances where 

it's a kWh-only meter would the bill not be corrected 
when you got an actual read 

A. If the read that wa 
higher than the previous read that had been used for 
billing, a correction may not have been made. 

p. Okay. Let me just see if I understand that, 
Let's say in June you estimate, and it comes out at - -  
I ' l l  just call it 100 for the sake of using a number. 

MS. HILL: Objection. Foundation. 

3 
1 Okay. In July, an estimate is made, and 
2 another bill is sent, and it's 100, again, units, we'll 
3 just call it, dollars, whatever you want to call it. 
4 In August, it's finally read, and what is 
5 determined is that it's, let's say, 60, or it reads at 
6 160. Okay. So that the actual reading is 160, and 
7 it's been estimated at 100 and then just re-estimated 
8 at 100. It's been read at 160. 

11 person has overpaid. Is that correct? 
12 MS, HILL: Does that hypothetical make 
13 sense to you? 
14 1,. BY THE WITNESS: Is your 100 a read or a unit 
15 of measurement? 

EED: It's a unit of measurement , and 

In other words, if you've overestimated when 18 
19 you finally get the read, what do you do? 
20 1,. In that case, if I've overestimated, then I 
21 would go back and adjust the previous bills. 
22 
23 the customer money, do you cut them a check or give 
24 them a credit? How is that done? 
25 MS. HILL: Objection. Foundation. 

p, And if the net result of that i s  that you owe 
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1 A. BY THE WITNESS: I don't know. I don't know. 
2 Q. BY MR. REED: Okay. And if the outcome i s  
3 they pay a small amount when you finally get the 
4 reading, you then send them an amount, that small bill 
5 that they've got. Correct? In other words, you always 
6 adjust to the correct actual reading. Is that correct? 
7 A. You'd have to rephrase that. 
8 Q: Yeah. We're not really communicating, are 
9 we? 

10 Okay. Let me give you an actual situation. 
11 You don't, for whatever reason, read the meter for 
12 three months. On the fourth month, you get an actual 
13 reading. What is your understanding of, under the old 
14 billing system, what the computer then did with that 
15 actual reading and how it adjusted the bill? 
16 MS. HILL: Objection. Foundation, 
17 Q. BY MR. REED: I don't mean in terms of ones 
18 and zeros. Do you know how it effectively happened? 
19 MS. HILL: Same objection. 
20 A, BY THE WITNESS: It is my understanding that, 
21 if in the fourth month we received an actual reading 
22 and that reading was less than the last read we had 
23 used for billing - -  
24 Q. BY MR. REED: When you say the last read 
25 you've used for billing, you mean last actual read? 

34 
1 A.  Last read used for billing. 
2 5. Last estimate in this instance? 
3 P.. In this example. 
4 Q. Yes. The last estimate. 
5 
6 kick that bill as an exception because the read is less 
7 than what the prior read was. 
8 Q. Okay, And once it kicked it as an exception, 
9 was the bill prepared manually by the billing 
10 consultant? 
11 MS. HILL: Objection. Foundation, 
12 Q. BY NR, REED: If you know. 
13 A. I don't know, 
14 Q. Okay, Would that generate a credit, do you 
15 
16 estimate? 
17 MS. HILL: Objection. Foundation. 
18 A.  BY THE WITNESS: I don't know. 
19 Q. BY MR. REED: Okay. So if it didn't create a 
20 reading that was lower than the last estimate in my 
21 hypothetical, then a billing would be generated 
22 automatically that was based upon the actual reading 
23 that was i n  the system once it had finally been made. 
24 Correct? 
25 

J D  REPORTING I N C .  (602) 

A. Then the system that we had in place would 

know, to  the homeowner if the reading was less than the 

A.  I can't say that in every single case that 
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1 occurred. 
2 Q. But that's the general idea. Is that 
3 correct? 
4 P.. Yes. 
5 Q. Okay. That's on a kWh-only meter. Correct? 
6 A .  Correct. 
7 Q. What happened under the old system if you had 
8 
9 

10 reading? 
11 A .  I don't know. 
12 Q. Isn't it true that, based upon the way that a 
13 demand meter works, you can never do the same 
14 reconciliation that is accurate that you can do with a 
15 nondemand Meter when you finally get a reading? 
16 MS. HILL: Objection. Foundation, 
17 A. BY THE WITNESS: I don't know. 
18 Q. BY MR. REED: Let's see if we can walk 
19 through this. 
20 In month one, the ineter reader reads the 
21 meter on the demand meter and resets demand to zero. 
22 Correct? Let's assume he gets an actual hands-on 
23 reading. Correct? 
24 P,. Correct. 
25 Q. Month two, let's assume for the purposes of 

a demand Meter, and you had been doing estimates in 
prior months, and you finally got a correct demand 

36 
1 
2 
3 reading. 
4 
5 
6 
7 
6 MS. HILL: Objection. Foundation. 
9 A. BY THE WITNESS: Yes. I believe that is 

10 correct. 
11 Q. BY MR. REED: Okay. And then how would a 
12 
13 data at all? 
14 MS. HILL: Objection. Foundation. 
15 Q. BY MR. REED: Would it be manually estirnated? 
16 MS. HILL: Same objection. 
17 Q. BY MR. REED: If you know. 
18 A .  1 believe that would be correct, yes. 
15 Q. And both elements would be manually 
20 
21 I S .  HILL: Objection. Foundation. 
22 A .  BY THE WITNESS: I don't believe that's a 
23 
24 authority, 
25 . Q. BY MR. REED: Okay. What i s  your 

this hypothetical he doesn't get any access at all, 
can't scope the meter, can't do anything. He gets no 

Under the old system, would it create a 
billing exception or not if there was an entry of the 
M, but no entry of kW, in the second month because he 
didn't get access, let's say? 

bill be created in that situation where there is no 

estimated, both M h  and kW? 

correct statement, but I couldn't answer that with real 
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1 
2 
3 kW? 
4 A .  In your current question, I have neither 
5 kilowatt hours nor kW? 
6 9. Correct. 
7 MS. HILL: Under the old system. 
8 Correct? 
9 MR. REED: Under the old system, 
0 A .  BY THE WITNESS: It's my understanding that 
1 there are different methods that could be used. They 
2 could try to send someone back out to get another read, 
3 or they could have manually estimated both of those. 
4 Q. BY MR. REED: Okay. To your knowledge, did 
5 that happen that they would manually estimate both? 
6 MS. HILL: Objection. Foundation. 
7 A. BY THE WITNESS: Yes. 
8 Q. BY MR. REED: I think you indicated - -  well, 
9 you're already answered that. 
0 Would they use - -  if you know. If you don't 
1 know, it's fine. Remember, we said in month one the 
2 reading on demand was X. Would they use X as the 
3 demand in month two when they didn't have a kw reading, 
4 if you know? 
5 MS. HILL: Objection. Foundation. 

understanding of how an estimated bill would be 
generated where there was a reading of neither kWh nor 

3 
1 P,. BY THE WITNESS: I don't know. 
2 Q. BY MR. REED: Okay. Month three, same thing 
3 happens. Neither kWh is read nor kW i s  read, 
4 Okay. Would it then again generate a 
5 manually estimated bill? 
6 MS. HILL: Objection. Foundation. 
7 A. BY THE WITNESS: That i s  my understanding. 
8 Q. BY MR, REED: Okay. Let's go to month four. 
9 It's read, both kWn and kW, and it reads Y on kW, 

be - -  the estimate there can be 
ribed before, correct, with the 

2 previous - -  with the estimates - -  
3 MS. HILL: Objection. 
4 Q. BY MR. REED: - -  so you bill based on an 
.5 actual reading? 
6 MS. HILL: Objection, Foundation. Vague 
.7 and ambiguous. Compound question. 
8 A. BY THE WITNESS: The kWh could be reconciled 
.9 as we've previously discussed. That is correct. 
!O 9. BY MR. REED: But because it was not reset to 
!1 zero, the kW part of that billing cannot be reconciled 
!2 for the months where there was no reading. Isn't that 
!3 correct? 

MS. HILL: Objection. Foundation. Vague 

JD REPORTING INC. (602 1 
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1 A.  BY THE WITNESS: No. That is not a correct 
2 statement, 
3 Q. BY MR. REED: Okay. How does one - -  how is 
4 it reconciled? 
5 A.  If the actual demand read that I obtained in 
6 your example in nonth four were lower than the demand 
7 read that was estimated in months three and two, the 
8 potential is there that you could go back and reconcile 
9 those. 
10 Q. My would you assume that you could know the 
11 demand in months two and three? 
12 MS. HILL: Objection. Vague and 
13 ambiguous 
14 A. BY THE WITNESS: If the demand hadn't been 
15 
16 
17 
18 
19 
20 
21 
22 demand. 
23 Q. BY MR. REED: What if Y is higher than X? 
24 A. Could you put that in a complete sentence? 
25 Q. Yeah. What if, when you go in and read in 

reset since month one, it would only reach a highest 
peak at some point between months two, three, and four 
and stay there because it wasn't reset. So if the 
demand in month four was less than what had been 
estimated in three or two, then I know it couldn't have 
been as high as the estimate. So the potential would 
be there to go in and reconcile that by lowering the 

i 

1 the fourth month, the demand shows higher than in the 
2 first month? Can you reconcile months two and three, 
3 or are you guessing? 
4 MS. HILL: Objection. Foundation. 
5 A. BY THE WITNESS: To answer your first 
6 question, can you reconcile months two and three, no. 
7 I don't believe you can. 
8 Q. BY MR. REED: Okay. 
9 MS. HILL: Barry, we've been going a 

10 little over an hour. Just when it's convenient for you 
11 to take a break - -  
12 MR. REED: Let me just finish this. It's 
13 hard enough to stay in these thoughts as it is. 
14 Q. BY MR. REED: Now, with respect to the bill 
15 that would go out in month four, would that have 
16 "estimate" printed on it? 
17 MS. HILL: Objection, Foundation. 
18 A .  BY THE WITNESS: I don't know. 
la p. BY MR, REED: It's true, isn't it, that if 
20 demand was X in month one, Y in month two, 
21 lower than Y in month three and month four when it 
22 hadn't been reset, the Y reading for kW in month four 
23 is in fact an estimate, isn't it? 
24 MS. HILL: Objection. Foundation. Vague 
25 and ambiguous. Incomplete hypothetical. Do you 

4-1345 Page 37 to Page 40 



READ v. ARIZONA PUBLIC SERVICE JANET MICHELLE SMITH, 4 / 2 2 / 2 0 0 3  

0 

4 
1 understand i t ?  
2 p. BY MR, REED: Do you understand? 
3 ?.. I n  your example on your paper, month four was 
4 an actual read. So I would say - -  
5 Q. No. I t  was an actual read o f  where the meter 
6 was i n  month four. But that could i n  fac t  have been, 
7 because i t  hadn't been reset, the high point i n  month 
8 two, couldn't i t ?  
9 MS. HILL: Objection. Foundation. Vague 
0 and ambiguous. 
1 A .  BY THE WITNESS: That i s  correct. 
2 Q. BY D: So, i n  fact ,  the reading o f  kW 
3 i n  month f o  il i t ' s  reset to  zero, i s  not an 
4 actual reading o f  the demand i n  month four,  but an 

f the highest point o f  demand since i t  

HILL: Objection. Foundation, Calls 

9 A. BY THE WITNESS: I don't agree with your 

12 
'3 
:4 
'5 

A. I n  my mind, tha t  i s  s t i l l  an actual read that 
was obtained on that day that we're reading that 1 
i n  month four.  So tha t  i s  an actual read on that date, 

So you would consider that t o  be an actual Q. 

4; 
1 read o f  the consumption i n  month four, I s  that 
2 correct? 
3 P,. No. 
4 Q. 
5 month four? 
6 A, 
'I actual read o f  the consumption. I w i l l  agree that i t  
8 i s  an actual read fo r  that  - -  that was obtained on that 
9 date f o r  that  b i l l i n g  month. 
10 Q. Okay. Under the old system, w i l l  month four 
11 be b i l l e d  as i f  that was the consumption i n  that month? 
12 MS. HILL: Objection. Foundation. 
13 A .  BY THE WITNESS: I don't know. 
14 MR. REED: Let 's take a break. 
15 Q. BY MR. REED: Oh, one more question. Who 
16 would know? 

I t ' s  not an actual read of the consumption i n  

I won't agree w i th  your term that i t ' s  an 

17 MS. HILL: Again, don't speculate. But 
18 i f  you have a name, t e l l  him, 
19 A. BY THE WITNESS: I don't know. 
10 p. BY MR. REED: Okay. Just on 

4 
1 MS. HILL: Objection, Foundation, 
2 
3 ?.. BY THE WITNESS: I have no knowledge o f  that. 
4 MR. REED: Okay, Let's take a break, 
5 (The deposition was a t  recess from 10:07 a.m. 
6 t o  10:15 a.m.) 
7 Q. BY MR. REED: I might have misspoken with one 
B o f  my questions. I want t o  go back and c l a r i f y ,  
9 I n  my hypothetical where demand was X i n  

io month one, neither kwh nor kW was read i n  months two 
11 and three and was read as Y i n  month four,  and Y i s  
12 greater than XI I think we agreed that - -  again, 
13 correct me i f  I ' m  wrong - -  tha t  i f  the highest point o f  
14 demand was reached i n  month two, which i s  Y, where the 
15 meter was not reset un t i l  month four,  the reading i n  
16 month four would be Y ,  even i f  demand i n  month four had 
17 not reached Y. Correct? 

IS Incomplete hypothetical, 
20 A .  BY THE WITNESS: That i s  correct .  
21 p.  BY MR. REED: Okay. And when the b i l l  went 
22 
23 based upon Y. I s  that correct? 
24 MS. HILL: Objection. Foundation. 
25 A. BY THE WITNESS: I don't know, 

Assumes facts not i n  evidence. 

18 

out i n  month four, the demand part o f  the b i l l  would be 

4 
1 Q. BY MR. REED: Okay. And you also don't know 
2 
3 i t  was an estimate? 
4 ?.. That i s  correct. 
5 
6 
7 
8 
9 reading fo r  demand would be Y. Correct? 

10 MS. HILL: Objection. Foundation. Vague 
11 and ambiguous. Incomplete hypothetical, 
12 A. BY THE WITNESS: I don't know. 
13 p. BY MR. REED: Well, l e t ' s  look a t  i t  
14 logical ly.  
15 MS. HILL: Well, I mean, she has already 
16 tes t i f i ed  she doesn't know. 
17 MR. REED: I can test  tha t .  
18 MS. HILL: There i s  somebody who does 

whether there w i l l  be any disclosure on that b i l l  that 

Q. And then i f  that meter i s  not read i n  months 
f i ve ,  s ix ,  seven, eight, and nine, when we get t o  month 
ten - -  and i t  reached Y i n  month f i v e ,  but then was 
lower than Y up through month ten .- the month ten 

you have s i t t i n g  here. So 
r time, but she's already 

o t  wasting her time, I ' m  
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46 
and answered. Vague and ambiguous. Incomplete 
hypothet ical .  

A .  BY THE WITNESS: Month f i v e  was estimated. 
Q. BY MR, REED: No. 

MS, HILL: Wel l ,  your hypothe t ica l  does 
say i n  the hypothe t ica l  " the reading i n  month f i v e ,  
which i s  estimated." 

Q. BY MR. REED: R igh t .  Sorry,  F ive  i s  
estimated. And from f i v e  onwards, actual  demand i s  
lower than Y, though ac tua l  demand was Y i n  f i v e .  I n  
other words, t h a t ' s  the  h ighes t  place. The highest 
p o i n t  the needle go t  t o  between month four and nonth 
t e n  was Y i n  month f i v e .  

A l l  those months afterwards u n t i l  you get t o  
month ten ,  because the  needle hasn' t  been r e s e t ,  i t  
s t i l l  shows Y. Correct? 

and answered. Vague and ambiguous. Incomplete 
hypothe t ica l .  

A. BY THE WITNESS: I f  I ' m  understanding your 
example and your quest ion c o r r e c t l y ,  you're saying we 
had an actual  read, i n  your example, i n  month f o u r .  
Months f i v e ,  s i x ,  seven, e igh t ,  and nine were 
estimated, and month t e n  was an actual  read. 

MS. HILL: Object ion.  Foundation, Asked 

Q. BY MR, REED: R igh t .  

45 
1 ask ing  her anything, but she has t o l d  you t h a t ,  as to 
2 t h i s  set  o f  hypothe t ica ls ,  she doesn't know, and you 
3 then said,  " L e t ' s  take t h i s  l o g i c a l l y . "  She already 
4 t o l d  you she doesn't know, 
5 MR. REED: Wel l ,  she hasn ' t  been asked - -  
6 I can t e s t  the answer, I don ' t  have t o  accept i t .  
7 MS. HILL: Y o u  d o n ' t  accept t h a t  she 
8 dbesn' t  know? 
9 MR. REED: No. I don't  accept t h a t  she 

10 doesn' t  know. 
11 MS. HILL: She doesn't. Y o u  don ' t  have 
12 the r i g h t  person. 
13 MR. REED: She does. 
14 MS. HILL: She w i l l  continue t o  t e l l  you 
15 
16 MR. REED: Don' t  coach her,  please. 
17 Q. BY MR. REED: I n  the hypothet ical ,  the 
18 reading i n  inonth f i v e ,  which i s  estimated, where there  
19 i s  no demand reading, i s  Y. And there i s  no r e s e t t i n g  
20 i n  month f i v e  o f  the demand p a r t  o f  the meter. There 
21 i s  then no reading of  demand or r e s e t t i n g  o f  the meter 
22 i n  months s i x ,  seven, e i g h t ,  n ine .  When i t ' s  f i n a l l y  
23 rese t  again i n  ten,  what i t  w i l l  show i s  the highest 
24 demand, which was i n  month f i v e .  I s  tha t  cor rec t?  
25 MS. HILL: Object ion.  Foundation. Asked 

she doesn' t  know i f  she doesn' t  know. 

JANET MICHELLE SMITH, 4/22/2003 

1 I c a n ' t  speak t o  when t h a t  h igh  p o i n t  was 
2 reached because those were est imated demand reads. 
3 I f  i n  f a c t  t h e  h i g h  p o i n t  was reached very 
4 e a r l y  on i n  t h i s  c y c l e  o f  nonreads, when you g e t  t o  the 
5 end of the cyc le  of nonreads, the read ing  w i l l  be Y .  
6 Correct? 
7 #Sa HILL: Objection. Foundation. 
8 Q. BY MR. REED: When you f i n a l l y  read i t ,  the 
9 reading w i l l  be Y? 

10 MS. HILL: Objection. Foundation. Vague 
11 and ambiguous. 
12 A. BY THE WITNESS: Correct. 
13 Q. BY MR. REED: And there  i s  no way t o  go back 
14 and ge t  the ac tua l  demand f o r  the i n t e r v e n i n g  months 
15 when the needle has n o t  been rese t  t o  zero,  That ' s  
16 cor rec t ,  i s n ' t  i t ?  
17 MS. HILL: Object ion.  Foundation. 
18 A. BY THE WITNESS: That i s  cor rec t .  
19 Q. BY MR. REED: And indeed, again, as w i t h  our 
20 
21 actua l  demand i n  month ten. Correct? 
22 MS. HILL: Objection. I ' m  s o r r y .  
23 Q. BY MR, REED: I f  the demand i n  month t e n  was 
2 4  lower than month f i v e ,  then what y o u ' l l  see i s  month 
25 f i v e ' s  h igh  p o i n t  i n  month ten, c o r r e c t ,  because i t  

47 
A .  

Q. 

p r i o r  hypothe t ica l ,  even i n  month ten ,  Y may n o t  be the  

48 
1 hasn' t  been rese t?  
2 MS. HILL: Are you through? Object ion.  
3 Foundation. Incomplete hypothe t ica l .  
4 A. BY THE WITNESS: As I stated  prev ious ly ,  I 
5 would no t  agree with your conclusion. I d i d  ge t  an 
6 actual  read on an ac tua l  day i n  month ten. And 
7 whatever t h a t  read i s ,  i s  my read f o r  t h a t  month. 
8 Q. BY MR, REED: But i n  p o i n t  o f  f a c t ,  because 
9 at the beginning of t h a t  month, month ten, the needle 

10 wasn't rese t  t o  zero, I r e a l i z e  i t ' s  an ac tua l  read, 
11 b u t  i t  may be an ac tua l  read t h a t  goes back t o  month 
12 f i v e ?  
13 MS. HILL: Object ion.  Foundation. 
14 Incomplete hypothe t ica l .  
15 A *  BY THE WITNESS: I t  i s  an ac tua l  read f o r  
16 month ten ,  b u t  I have no way o f  knowing when .- a t  what 
17 p o i n t  i n  time t h a t  h i g h  demand was reached. 
18 e. BY MR. REED: And you have no way o f  knowing 
19 whether i t  was reached in nonth t e n .  Correct? 
20 A. That i s  cor rec t .  
21 e. But the b i l l i n g  t h a t  goes o u t  goes out as i f  
22 i t  was reached i n  month ten. Is t h a t  cor rec t?  I f  you 
23 know. 
24 MS. HILL: Objection. Foundation, 
25 A. BY THE WITNESS: I don't  know. 
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49 
Q. BY MR. REED: Okay. And you don't know 

whether it would say 'estimate" or "actual" on that 
bill? 

and answered. 
MS. HILL: Objection. Foundation. Asked 

A. BY THE WITNESS: I don't know. 
Q. BY MR. REED: Under the old system, if the 

system received a scoped reading of consumption but no 
reading of demand, would it send out an automatic bill? 
If you know. 

MS. HILL: Objection. Foundation. 
A. BY THE WITNESS: I don't believe so, no. 
p. BY MR. REED: So there would be a reject 

code, and it would go to the billing people. Is that 
correct? 

MS. HILL: Objection. Foundation. 
A .  BY THE WITNESS: I believe that was the 

procedure then. 
Q. BY MR. REED: Okay. Did the system ever send 

out an estimated demand bill because it didn't default, 
because it had an actual consumption? 

Did you understand the question? 
MS, HILL: Well, I'm objecting on 

foundation. Vague and ambiguous. 
MR, REED: I'm sure you are. 

50 
1 MS. HILL: Well, she may have understood 
2 it. 
3 A. BY THE WITNESS: I don't know. 
4 p. BY MR. REED: Under the old system, were 
5 there specific dates built into the system when 
6 specific reads had to be in or else the systeca would 
7 estimate? 
B MS. HILL: Objection. Foundation. 
9 p. BY MR. REED: I f  you know. 

10 A. I believe there were. 
11 Q. So if the computer didn't receive a full 
12 input from the reader by a certain date, it just 
13 automatically would estimate as long as it was a kWh 
14 meter. Correct? 
15 MS. HILL: Objection. Foundation. 
16 A. BY THE WITNESS: No,  I wouldn't say that's a 
17 correct statement. 
18 p. BY MR. REED: Unless it kicked it out for an 
19 exception? 
20 MS. HILL: Objection, Foundation. 
21 A. BY THE WITNESS: That's correct. 
22 Q. BY MR, REED: And under the old systein, i f  
23 
24 
25 

you know, was lack of a demand entry read by the system 
as being a reason to kick out the bill, or was it 
satisfied as long as it had the consumption factor to 
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52  
A. I don't know. 
Q. Okay. Do you know, again, under the old 

system, what steps were taken, if any, to obtain a 
reading after a no-access estimate? 

MS. HILL: Objection. Vague and 
anbiguous. 

A .  BY THE WITNESS: I can't speak for every step 
that was taken because I wasn't in charge of that area 
or the expert on that. I can tell you that we did make 
attempts to go verify reads where we could. We could 
have contacted the customer to try to give us a read, 
I think we did everything possible whenever we could to 
try to get a read. 

Q. BY MR. REED: Are you faeiliar with the 
actual steps that were taken? If you're not, then 
that's fine. 

A .  No, 
p. Okay. Do you know, under the old system, 

whether an exception was created at all after three 
consecutive months of est imates? 

MS. HILL: Objection. Foundation, 
A. BY THE WITNESS: Yes. 
p. BY MR. REED: Okay. And the old system would 

create an exception for that and kick it out? 
A .  Yes. 

51 
1 send the bill? 
2 MS. HILL: Objection. Foundation. 
3 p. BY MR, REED: If you know. 
4 
5 kick for a missing demand read. 
6 
7 send it out. Correct? 
8 MS. HILL: Objection, Foundation. 
9 A .  BY THE WITNESS: I believe I stated sonewhere 

10 earlier that they could have done numerous things at 
11 that point, tried to verify the read or done the manual 
12 read. 
13 p. BY MR. REED: Okay. I take it that, when 
14 there was extreme weather conditions and that stopped 
15 the meter reader from being able to read, the estimated 
16 bills for his area would go out because it was time on 
17 the billing cycle. Is that correct? 
18 MS. HILL: Objection. Foundation. 
15 A. BY THE WITNESS: I believe that is correct. 
20 Q. BY MR. REED: This, again, i s  under the old 
21 system. Under the old system, if there was a no-access 
22 code entered by the meter reader, would that 
23 automatically trigger an estimated bill? 
24 MS. HILL: Objection, Foundation. 
25 Q. BY MR. REED: If you know. 

A. I believe that was an exception that we would 

9. Y o u  would then do the manual demand read and 
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Q. And what would then happen on the fourth 
month? 

MS. HILL: Objection. Foundation. 
Q. BY MR. REED: If you know. 
A .  Well, actually, it kicked it out in the third 

month. And reading your previous question, you said 
after the three consecutive months, and I didn't pick 
up on that, It really was in the third consecutive 
month that we kicked it as an exception. 

Q. Do you know what that triggered, what 
activity by you that triggered? 

A .  No. I can't say. 
' Q. Have you ever sent out first or final bills 
that were estimated? 

MS. HILL: Objection. Foundation. 
p. BY MR. REED: To your knowledge. 

Q. Do you know whether under the Arizona 
A .  Yes. 

Adainistrative Code you are permitted to do that? 
A .  Yes. 
Q. And are you? 
A. Today? Yes. 
Q. You are permitted today? 
A .  Today, yes. 
Q. Okay. And when did you first obtain 

54 
1 permission to send out A first or final bill that was 
2 estimated? 
3 A. I don't know the exact date that the 
4 Coamission - -  o f  that Commission order. 
5 Q. Was it prior to 1996? 
6 MS. HILL: Objection. Calls for 
7 speculation. 
8 A .  BY THE WITNESS: No. 
9 Q. BY MR. REED: Was it relatively recently? In 

10 the last two years? 
11 MS. HILL: Objection. Calls for 
12 speculation. 
13 A. BY THE WITNESS: I don't know the exact date, 
14 I'm not going to speculate. 
15 Q. BY MR. REED: Was there a time within the 
16 last six years, to your knowledge, when you weren't 
17 allowed to send out a first or final bill that was 
18 estimated? 

20 
21 bills, when it was prohibited, that were estimated? 
22 MS. HILL: Objection. Foundation. 
23 A .  BY THE WITNESS: I don't know. I wasn't in 
24 that area. 
25 Q. BY MR. REED: Okay. Do you know, again, 

19 A .  Yes. 
Q. Did you send out, if you know, first or final 
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5! 
under the old system, when there was a no-access entry 
into the computer, did the computer automatically send 
any kind of communication to the customer providing a 
card for the customer to read their own meter? 

A. I don't know. 
Q. Do you know the circumstances under which 

under the old systea a card was ever sent or provided 
to the homeowner to read their own meter? 

A. I don't know the circumstances. I know we 
did it. I don't know the circumstances when we did it. 

Q. Are you familiar with the circumstances under 
which the Commission allows you to send an estimated 
bill under paragraph three of Title 14, Chapter 2? 

I don't know it word for word. I have a 
familiarity with it, yes. 

A. 

Q. You're familiar with it? 

Q. Okay. Would one be extreme weather 
A. Yes. 

conditions, emergencies, or work stoppages under A, if 
you're familiar with it? 

A. I would have to read the schedule. 
Q. Okay. Is not having enough meter readers 

available one of the reasons under paragraph three that 
you're permitted to send out estimated bills? 

A. I would have to refer to the schedule. 
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56 
Q. I won't ask you any @ore questions about this 

until I put it in front of you. Maybe that will save 
us some time. 

Were you involved at all in creating the 
algorithm that was used to create the automatic bills 
under the old  systea? 

A .  No. 
Q. Were you involved at all in getting that 

algorithm or that methodology approved? 
A. I don't believe so. I don't recall if I was. 
9. Okay. Now, you indicated, I think, earlier 

that, under the old system, if there was no demand 
provided, the computer would not automatically estimate 
demand and would kick it out. Correct? 

A .  I believe that's correct. Yes. 
p .  And you said a variety of methods were 

used -. you were not sure what they were -. by the 
customer service people to estimate demand manually. 
Correct? 

A. That's correct. 
p.  Did you ever have meetings with the customer 

service people where you told them what formula they 
should use to calculate demand where there wasn't a 
demand and reset reading? 

A. Are we talking under the old system? 
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1 9. Under the old system. 
2 A .  If I did, I don't recall. 
3 Q. Was there a standard company formula that 
4 
5 out? 
6 MS. HILL: Objection. Asked and 
7 answered. 
8 P.. ' BY THE WITNESS: I don't know. 
9 Q. BY MR. REED: Have you ever had any 
0 
1 
2 A .  No. 
3 Q. Have you ever submitted those formulas for 
4 approval to the Comm sion under the old system where 
5 you would estimate d 
6 ilS. HILL: Objection. Asked and 

they should use under the old system when it got kicked 

discussions with the Comnission under the old system 
regarding the formulas it would use to estimate demand? 

answered, Foundation, 
A. BY THE WITNESS: I personally have not, no. 
Q. BY MR. REED: Do you know of an 

D P.. No. 
1 Q. To your knowledge, were there ever delays in 
1 getting data into the computer from meter reads for 
1 technical reasons under the old system? 
4 MS, HILL: Objection. Foundation. 
5 A, BY THE WITNESS: I don't recall if there 

I were. 
2 Q. BY MR. REED: Do you know, again, under the 
3 old system, under what circumstances the bill was 
I identified as an estimate in the bill to the consumer? 
5 A. I couldn't - -  no, I don't know. 
6 Q. You don't know. Okay. Perhaps this will 
7 
B A .  Okay. 
9 Q. Looking at paragraph three, ny first question 
o 
1 
2 
3 MS, HILL: Objection. Foundation. Calls 
4 for a legal conclusion. 
5 A.  BY THE WITNESS: I don't know. 
6 Q. BY MR. REED: Are there any other 
7 circunstances where it does send out estimated bills 
8 other than those listed in E? 
9 MS. HILL: Objection. Foundation. She's 
o confused. You may have misspoke. You said other than 
1 those listed in E, and E doesn't have to do with 
2 estimated bills. 
3 9. BY MR. REED: I'n 

help you follow along with the questions. 

i s  whether there are any other circumstances other than 
those that the Commission lists in A through E that APS 
considers itself entitled to send out estimated bills. 
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A. I don't know. 
2. Okay. Based upon your knowledge as a 

consultant who deals with the issues surrounding the 
Arizona Administrative Code and the practices of your 
company, is it your understanding that it would be 
proper or improper under the regulations to send out a 
estimated bill for no other reason than that the 
reading had not been done in a timely enough fashion t 
allow the readings to be in the computer when that 
batch of bills went out? 

MS. HILL: Objection. Calls for a legal 
conclusion. Vague and ambiguous, 

A. BY THE WITNESS: Could you rephrase that 
question? 

Q. BY MR. REED: Sure. Let's just do it in two 
bites. 

I think you testified earlier that one of the 
things you do is sort of measure your company's 
practices and procedures against the administrative 
code and try and make sure that they follow the code. 
Is that correct? 

A. That is one of my duties. Correct. 
Q. Okay. And I think you agree with me that 

the - -  well, would you agree with me that paragraph 
three of Title 14, Chapter 2 ,  says, "Estimated bills 
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will be issued only under the following conditions 
unless otherwise approved by the Comnission," and then 
it lists five conditions. 

A.  We're now on R14-2,210. Is that correct? 
Q. Yeah. 
A. I agree that that's what it states, 
9. So those are the only conditions? 

MS. HILL: Objection. Calls for a legal 
conclusion, 

A. BY THE WITNESS: I don't know. 
Q. BY MR. REED: I'm going to ask you a 

hypothetical. If somebody in your company came to you 
and said, " I  want to send out estimated bills for a 
reason not listed in A through E,' would you tell them 
that you can't do that? 

MS. HILL: Objection. Calls for 
speculation. Incomplete hypothetical, 

A. BY THE WITNESS: I would need to know the 
circunstances under why they want to send out those 
estimated bills to see if it really didn't neet on 
the conditions that's been approved by the Conmission 
that we could use. 

Q. And if it didn't meet one of those 
conditions, you would advise them not to do it. 
Correct? 
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1 MS. HILL: Objection. Calls for 
2 speculation, Incomplete hypothetical, 
3 A. BY THE WITNESS: I believe I would advise 
4 
5 Q. BY MR. REED: Okay. Have you ever been 
6 
7 
8 
9 A. I don ' t  recall,  

10 p. You don't re 

12 p. Do you recall being asked w 

them that that was not one of the approved reasons. 

approached and asked whether it was okay to send out 
estimated bi l ls  because the readings were not entered 
in the computer in a timely fashion? 

11 A.  Huh-Uh. NO.  

18 estinated bills? 

!5 meter reader was sick or broke his leg or someone in 

62 
1 
2 
3 under an emergency. 
4 
5 

his fanily died and he was unable to read meters that 
day because he had to  go to  a funeral, t 

would send out an estimated bill? 
p. And you consider that to  be a reason why you 

to  be - -  to fall und 

8 Q. What if you just d idn ' t  have enough meter 
9 readers. Would that be an emergency? 

LO MS. HILL: Objection. Calls for 
il speculation. Also calls for a legal conclusion. 
.2 A.  BY THE WITNESS: I would not personally 
13 consider that an emergency. 
14 Q. BY MR. REED: Under A ( 1 ) ,  isn't i t  true that 
15 
16 MS. HILL: Objection. Vague and 
11 alabiguous . 
18 A .  BY THE WITNESS: I don't see any wording in 
19 
!o p. BY MR. REED: Hell, i t  says, "Meter reading 
11 
12 
!3 authorization." 
14 MS. HILL: Is your question is  that what 
15 A ( 1 )  says? 

you have a ten-day window to  read a meter? 

here that says ten-day window. 

shall be scheduled for periods of not less than 25 days 
or more than 35 days without consumer - -  customer 

I 

1 Q. BY MR. REED: Would you agree that provides 
2 you with a ten-day period i n  which to get the meter 
3 read? 
4 MS. HILL: Objection. Calls for a legal 
5 conclusion. Vague and ambiguous. 
6 P,. BY THE WITNESS: No. I wouldn't agree with 
7 that ,  I would state that i t  just says that meter 
8 reading should be scheduled for periods of not less 
9 than 25 days or more than 35 days. I t ' s  not saying how 

23 p. You don' t  know what steps were taken? 
24 A. I don't know. 
25 MS. HILL: Objection. Asked and 

6 
1 answered. 
2 p. BY MR. REED: Has anybody ever asked you to 
3 evaluate any kind of a program or system under the old 
4 system and te l l  them whether i t  complies with Arizona 
5 Administrative Code 14-2-210(A)(3) (c) as a reasonable 
6 alternative? Did anybody ever ask you 
1 MS. HILL: You're talking a 
8 statute as i t  existed at the time? 
a MR. REED: Right. 

10 A .  BY THE WITNESS: I don ' t  recall ever doing 
11 
12 Q. BY HR. REED: Okay. If you would look, 
13 
14 A. We don' t  have a four. Oh, I think i t ' s  just 

16 p. Okay. I t  begins "After the third consecutive 
I? month of estimating." 
18 Okay. Under the o ld  systea, are you aware 
19 what attempts were made to secure an accurate reading 
20 of the meter? 
21 A. I can't follow you on this sheet. 
22 MS. HILL: Yeah. Ours - -  
23 A. BY THE WITNESS: We don't have a four. 
24 MS. HILL: Are you talking about 3(e)? 
25 

that under the old system, no. 

please, at four. I t  carries on after three into four. 

15 cut off. 

There i s  no four on our sheet. I t h i n k  you're talking 
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to 

11 
12 
13 
,4 
15 
!6 
17 

8 
19 

!O 
!I 
!2 
!3 
!I 
!5 

about 3(e), b u t  that 's where the confusion is .  I t  goes 
from three t o  five. You can see 3 ( a ) ,  ( b ) ,  ( c ) ,  (d) ,  
(e ) ,  and then i t  goes to  five. So I don't know if 
you're talking about 3(e) .  I th ink  you are. 

MS. BETHEA: The four should be right 
before - -  i t  s tar ts  - -  four starts with, "After the 
third consecutive month." 

MR.'REED: Is that on your sheet? 
MS. HILL: No. 
MS, BETHEA: Under E? 
MR. REED: There i s  something missing. 

Oh,  okay. The four just didn't print. If you would 
look a t  - -  right after (e), there i s  a l i t t l e  four by 
the side there that somehow d idn ' t  print. The language 
"After the third consecutive month" is what I'm 
focusing on, 

were confused. 
MS. HILL: I'm sorry, but that's why we 

MR. REED: I understand. 
THE WITNESS: Okay. Mat was the 

question? 
9. BY MR. REED: Do you know what, under the old 

system, was actually done after the third consecutive 
month to  attempt to  secure an accurate reading of the 
meter? 

6 
1 A. NO. 
2 Q. Okay. If you go now under 6 ( b ) ,  under the 
3 old system, did the system always indicate that an 
4 estimated bill was estimated? 
5 MS. HILL: Objection. Foundation. 
6 A. BY THE WITNESS: I don't know. 
7 MR. REED: You don't know? Okay. 
8 (Deposition Exhibit Nos. 1 and 2 were marked 
9 for identification.) 

10 p. BY MR. REED: Take some time to  read through 
11 these. I t ' s  a series of e-mails. 
12 MS. HILL: I t h i n k  she's through reading. 
13 Q. BY MR. REED: Okay. I want to switch now, i f  
14 I could, to the procedures under the new system, which 
15 was implemented in '98. So we'll call that the - -  what 
16 was the phrase we used? New - -  
17 A .  New CIS. 
18 Q. New CIS. Okay. Under the new CIS, does the 
19 system estimate demand i f  there i s  no demand reading 
20 entered in the system on a demand meter? 
21 MS. HILL: Are you asking her today? 
22 p. BY MR. REED: Well, le t ' s  say when the system 
23 was f i r s t  instituted i n  1998, was that the case? 
24 MS. HILL: Objection. Foundation. 
25 p. BY MR. REED: If you know. 

f 
1 A. I don ' t  know when we very f i r s t  implemented. 
2 Q. Does the new system estimate dernand? 
3 MS. HILL: Again, are we talking today? 
4 I just think you're going to need to  be more specific 
5 in terms of your question. 
6 p. BY MR. REED: Today does i t  estimate demand? 
7 A. In some instances, but not a l l .  
8 Q. Okay. And there are some where you've got a 
9 kickout for i t ' s  a no-denand customer. Correct? I 

io mean a no-estimate customer, so they don't get 
11 estimated demand. Is that correct? 
12 MS. HILL: Objection, Vague and 
13 ambiguous, 
14 A. BY THE WITNESS: I don ' t  know, 
15 Q. BY MR. REED: Under what circumstances will 
16 the computer estimate demand for a demand customer? 
11 MS. HILL: Objection. Foundation, 
18 A.  BY THE WITNESS: I believe i t  will estimate a 
19 demand on most of our residential demand accounts now. 
20 Our E-32 general service rate will now estimate a 
21 demand. Unless there i s  somewhere in the system that, 
22 for that particular account, it says do not estimate, 
23 but - -  we've changed. So we do do most of then now. 
24 Q. BY MR. REED: Okay, Do you know when you 
25 began to  estimate demand on the new system? 

1 
2 
3 
4 
5 
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7 
8 
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24 
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6 
A. I don't know the exact date. 
p. Was it close to simultaneous with the 

commencement of the new system, or was it an added 
feature later on? I f  you know. 

A .  I believe i t  was added later on, 
Q. Before i t  was added, did the system s t i l l  

kick out a demand reading that didn't have the demand 
i n  it? Did i t  s t i l l  kick i t  out as you described 
earlier to the customer reps? 

MS. HILL: Objection. Foundation. 
A .  BY THE WITNESS: I believe i t  d i d .  
p. BY MR. REED: Since 1998, have you ever had 

any discussions as to  whether any particular formula 
used by the system to estimate demand needed to  be 
approved by the Commission? 

A. I don't recall specific discussions. 
0. And you've never had any discussions with the 

Commission about the estimating procedure for demand 
meters that you can recall? 

A. I personally have not, no. 
Q. Are you aware of any attempt by anybody to 

have the formula used for estimating demand through the 
computer approved by the Commission? 

MS. HILL: Objection. Asked and 
answered, 
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1 A. BY THE WITNESS: I don' t  know. 
2 Q. BY MR. REED: Okay, Going back t o  your work 
3 as the person who compares prac t ices  and procedures t o  
4 the Arizona Admin is t ra t i ve  Code, have you ever i n  your 
5 r e c o l l e c t i o n  had any es t imat ing  procedure employed by 
6 APS approved by the Commission? 
7 A, Have I persona l ly?  
8 p. Have you been invo lved i n  t h a t  process? 
9 A. No. 

10 Q. Okay. Going back t o  APS 1712, E x h i b i t  2 .  Do 
11 you r e c a l l  being p a r t  o f  t h i s  exchange o f  e-mai ls 
12 regarding t h e  quest ion of whether the  system does or 
13 does no t  or how i t  est imates demand meters? 
14 A. No. I was copied on a l l  these notes. I 
15 don' t  r e c a l l  the s i t u a t i o n .  
16 Q. Okay. I f  you would look  on the  f i r s t  page o f  
11 that .  I t ' s  a l i t t l e  hard t o  f i g u r e  o u t  which address 
18 box r e l a t e s  t o  which e-mai l ,  b u t  i f  you would look a t  
is the t h i r d  e-mai l  down. 
20 I t  says: 'The est imate b i l l  message i s  
21 t r iggered by the read source." I f  you cou ld  read 
22 through t h a t .  

2 4  Q. 
25 

23 A. Uh-huh. 
I t  says, "CIS does no t  know the demand read 

i s  missing o r  t h a t  i t  needs t o  be estimated." Do you 

70 
1 see tha t?  

3 Q. Okay. I s  t h i s  a s i t u a t i o n  where the kWh has 
4 been read, kW hasn' t  been read o r  hasn ' t  been reset,  so 
5 t h a t  you ' re  i n  f a c t  es t imat ing  kW b u t  n o t  kWh? 
6 MS. HILL: Object ion.  Foundation. Ca l ls  
7 f o r  speculat ion.  
8 Q. BY MR. REED: I s  t h a t  your understanding of 
9 

10 MS, HILL: Same object ions.  
11 A. BY THE WITNESS: Just  from what I ' m  reading 
12 here, I would agree t h a t  could be what i t ' s  t a l k i n g  
13 about. 
14 Q. BY MR. REED: Okay. Do you know whether, 
15 under the system, the  statement i n  t h i s  s i t u a t i o n  
16 "There i s  no t  an est imate b i l l  message" - -  i s  tha t  
17 t rue? 
18 PZS. HILI: As of the  date of  t h i s  e-mail? 
19 MR. REED: As o f  the date o f  the e-mai l ,  
20 A. BY THE WITNESS: I d i d n ' t  o r i g i n a t e  the  
21 messages, and I d i d n ' t  - -  I don't  r e c a l l  doing any 
22 research t o  v e r i f y  i f  t h a t  was a t rue  s i t u a t i o n  or no t .  
23 Those a r e n ' t  my words. 
24 9. BY MR, REED: Wel l ,  t h a t  wasn't my question. 
25 My question was whether you know whether the system, 

2 A. Uh-huh. 

what t h i s  discussion i s  about i n  the t h i r d  e-mai l  down? 

7 
1 when i t  got  a kWh reading but d i d n ' t  get  a kW reading, 
2 p r i n t e d  "est imate" on the b i l l ?  
3 A. I don ' t  know. 
4 Q. Based upon your knowledge of the regu la t ions ,  
5 would you agree t h a t  i t  should be p r i n t e d  on t h e  b i l l  
6 i f  any p a r t  o f  the  b i l l  i s  estimated? 
7 MS. HILL: Object ion,  C a l l s  f o r  a l e g a l  
8 conclusion. Incomplete hypothe t ica l  I 
9 Again, you ' re  t a l k i n g  about as o f  September 

io '99 with t h e  s t a t u t e  as i t  existed a t  t h a t  p o i n t  i n  
11 t ime, Correct? 
12 p. BY !R. REED: I ' m  t a l k i n g  about, a t  t h e  t ime 
13 o f  the e-mai l ,  whether APS was requ i red  t o  c l e a r l y  and 
14 conspicuously i n d i c a t e  t h a t  i t  i s  an est imated b i l l  and 
15 note the  reason for t h e  est imat ion.  
16 MS. HILL: Object ion.  C a l l s  f o r  a l e g a l  
17 conclusion. Vague and ambiguous. 
18 A. BY THE WITNESS: I would agree, yes, 
19 n. BY MR. REED: Okay. Do you a t  any p o i n t  ge t  
20 involved i n  t h i s  debate about whether the b i l l  should 
21 i n d i c a t e  t h a t  demand has been estimated even i f  kWh was 
2 2  not  estimated? 
23 A .  I have had involvement i n  what we should 
24 ind ica te  on the b i l l  when the demand i s  estimated. 
2 5  Q. Okay. Do the  b i l l s  t h a t  go ou t  now, do those 

7; 
1 i nd ica te  on them - -  where demand i s  estimated, does i t  
2 say "demand estimated," o r  does i t  say ' t h i s  i s  an 
3 estimated b i l l "  a t  t h i s  time? 
4 A. I don't  know the  exact wording. I would have 
5 to look .  
6 Q. Okay. I'm sor ry .  Words to t h a t  e f f e c t ?  
7 A. I b e l i e v e  t h a t  i s  correct ,  yes. 
8 Q. When was t h a t  i n s t i t u t e d ?  
9 A. I don' t  know the  exact date.  I ' m  sure you 

10 have i t  i n  the  p i l e  over there.  I don't  know, 
11 Q. Was there  a p e r i o d  of t h e  where b i l l s  were 
12 going out t h a t  had estimated demand but d i d  n o t  have 
13 "estimateM p r i n t e d  on the b i l l s ?  
14 MS. HILL: Objection. Foundation. 
15 A. BY THE WITNESS: Yes. I bel ieve  there  were. 
16 Q. BY MR, REED: Do you know how long t h a t  
11 lasted? 
18 A. No, I don ' t .  
19 Q. Do you know what the G reason code i s ?  Go t o  
20 
21 A. 
22 t h i s  note. 
23 Q. Okay. 
2 4  A. That was from the o l d  system. 
25 p. And under the o l d  system, there i s  a 

the bottom o f  the  second page. 
I would on ly  know what i t  was from reading 
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1 
2 
3 over tha t . "  
4 
5 MS. HILL: Objection. Calls f o r  
6 speculation. 
7 A.  BY THE WITNESS: No, I don't. 
8 Q. BY MR. REED: Do you agree with the statement 
9 that  we weren't t e l l i n g  the customer under the old 
o system that we were not reading or  resetting the 
1 demand? I s  that  an accurate - -  t o  your knowledge - -  an 
2 accurate statement of the  circumstances under the old 
3 system? 
4 MS. HILL: Objection. Mischaracterizes 
5 Exhibi t  2.  Foundation. Vague and ambiguous. 
6 A. BY THE WITNESS: I f  I understand your 
7 question, you're asking me i f  I agree that the words 
8 here say that we weren't t e l l i n g  the customer? 
s Q. BY MR. REED: No. My question i s :  Based 
o upon your knowledge, were you o r  were you not t e l l i ng  
1 the customer under the o l d  system whether o r  not you 
2 were reading or resett ing the demand? I f  you don't 
3 know , you don ' t know. 
4 MS, HILL: Objection, Foundation. 
5 A .  BY THE WITNESS: I don't know. 

statement there, "We weren't t e l l i n g  the customer that 
we read i t  or  not, and we got i n to  a l o t  of trouble 

Do you know what that refers to? 
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Q. BY MR. REED: Okay. Who was involved i n  the 

decision t o  begin t o  put 'estimate" on the b i l l  when 
demand was estimated? 

MS. HILL: Objection. Foundation. 
A. BY THE WITNESS: 1 would imagine - -  I 

believe - -  
9. BY MR, REED: Well, were you, I guess, i s  the 

question, 
A. No, I was not. 
p. Were you consulted? 
A. I n i t i a l l y  or down the road? 
Q. At any point. 
?.. I believe a t  some point I have had some 

involvement with p r in t ing  'estimatedn on the b i l l  when 
the demand i s  estimated. 

Q. Was that something that you recommended? 
A. I don't reca l l .  
Q. I s  i t  something that you endorsed? 
A. I would have no reason t o  th ink I wouldn't 

Q. Would you endorse i t  because i t  f i t  with the 
endorse i t .  

regulations? 

Q. BY MR, REED: Or l e t ' s  jus t  say did you 
endorse i t  because i t  f i t  wi th the regulations? 

MS. HILL: Objection. 

i 
1 A .  I don't know. 
2 p. Wel l ,  d id  you have any opinion as t o  whether 
3 i t  f i t  with the regulations a t  the time you were asked? 
4 A. Yes. 
5 Q. What was your opinion? 
6 A.  My opinion would be tha t  i t  f i t  w i th  the 
7 regulations, 
8 0. Was i t  also your opinion tha t  not putt ing i t  
9 on there d idn ' t  f i t  with the regulations? 

10 MS. HILL: Objection. Cal ls f o r  a legal 
11 conclusion. 
12 A. BY THE WITNESS: I don't remember 
13 speci f ical ly stat ing an opinion tha t  not doing i t  
14 wouldn't f i t  wi th the regulations. 
15 Q. BY MR. REED: But you d id  have an opinion 
16 that doing i t  would? 
17 MS. HILL: Objection. Asked and 
18 answered. Vague and ambiguous. 
19 A. BY THE WITNESS: I have an opinion now t 
20 i t  would do i t .  I can't speak f o r  what might hav 
21 happened two years ago or can't reca l l  specifics. 
22 Q. BY MR. REED: who i s  Linda Jacobs? 
23 k .  She i s  a business analyst. 
24 Q. Did you ever communicate w i th  her regarding 
25 the conclusion t o  her e-mail tha t ' s  on the f i r s t  page 

71 
1 of  th i s  exhibi t  that the change t o  b i l l i n g  i s  not 
2 required and not cost jus t i f ied?  
3 A .  I don't recal l  responding t o  tha t  comment, 
4 Q. Did you ever meet with her t o  discuss th i s  
5 issue and whether i t  was i n  fact  required? 
6 A. I don't reca l l  any meetings on that.  
7 
8 ident i f ica t  ion, ) 
9 Q. BY MR. REED: Do you recognize t h i s  e-mail? 

10 A.  Yes. Yes, I do, 
11 Q. I n  the second paragraph, i t  says, "Currently, 
12 
13 
14 Whose idea was i t ?  
15 A .  Yes. 
16 p. Whose idea was i t ?  
17 A. I t  was a recommendation from the pr ic ing  
18 
IS p. Or to calculate estimated demand? 
20 A. To calculate estimated demand. That i s  
21 correct. 
22 
23 was put in to  ef fect? 
24 A. I t  didn' t  come t o  me fo r  approval. I t  
25 

(Deposition Exhibit No, 3 was marked fo r  

we use a 50 percent load factor," e t  cetera, e t  cetera. 
Do you know where that formula originated? 

department t o  use load factor t o  calculate demand. 

p. And did i t  come t o  you fo r  approval before i t  

to me fo r  a recommendation on what would be a goo 



READ v. ARIZONA PUBLIC SERVICE 
7' 

1 methodology to use. 
2 Q. Okay. When d i d  that happen? I t  says, 
3 "Currently, we use a 50 percent load factor," 
4 e t  cetera, et cetera. Do you know when that was put  
5 into effect? 
6 A.  I don ' t  know the exact date we started 
7 letting the system estimate the demand. 
8 Q. But'that's when that fornula went in to  
5 effect, when you le t  the system estimate demand? 

10 A. That is correct. 
11 Q. And the 50 percent load factor, 45 percent, 
12 60 percent classifications, that i s  the estimating 
13 procedure that APS was employing when i t  was estinating 
14 for demand meters, i s  that correct, when i t  was done by 
15 the computer? 
16 A,. That i s  correct. When we le t  the system 
17 s ta r t  estimating, those are the load factors we used 
18 for those rates. 
15 p. So those are the procedures that you 
!O employed? 
!1 A,. Those are the load factors we used to 
!2 estimate a demand for these specific rates. 
!3 p. And those were invented by APS personnel? 
!4 Originated with APS personnel? 
!5 MS. HILL: Objection. Conpound. 
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1 e .  BY MR. REED: Did those originate with APS 
2 personnel? 
3 A. Yes. 
4 p. Okay. And then they came to you to see 
5 
6 
7 on Exhibit 1746, 
8 MS. HILL: Objection. Foundation. 
9 A. BY THE WITNESS: I don ' t  understand your 

10 question. 
11 p. BY MR. REED: Yeah. Why would they come to 
12 you w i t h  this proposed 50/45/60 formula that 's i n  the 
13 second paragraph of Exhibit 3? 
14 MS. HILL: Objection. Foundation. Calls 
15 for speculation. 
16 9. BY MR. REED: Is that part of your job? 
17 P,. Why would they come to  me with this proposal? 
18 Q. Yeah. 
19 A.  They aren't coming t o  me w i t h  this proposal. 
10 This i s  me stating what we currently use and asking for 
11 them to be changed. 
12 Q. You said that when they f i rs t  d id  i t  and put 
13 i t  into the system, they came to you and asked you to  
24 review i t .  Is that correct? If  I'm wrong, I'm wrong, 
25 but I thought that 's what you testified. 

whether - -  do you know why they were referred to  you? 
That i s ,  the original ones that are listed as current 

JD REPORTING INC. (602 1 
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1 A. No. When they originally wanted to come up 
2 with a way to estimate demand i n  the systen, they came 
3 to the pricing department. And myself and my 
4 supervisor a t  that time came up with the load factor 
5 and the 50, 45, and 60 percent. 
6 p. As the estimating procedure you were going to 
7 use? 
8 A. As the load factor calculations to use to 
9 calculate an estimated demand for these specific rates 

10 e. And did you get approval to  do that fron 
11 anybody? 
12 MS. HILL: Objection. Vague and 
13 ambiguous, 
14 A. BY THE WITNESS: I don't recall, no. 
15 p. BY MR. REED: Did you get approval from your 
16 boss? 

18 Q. Do you know whether he got approval from his 
19 boss? 
20 A. I don't know. 
21 Q. Okay. Do you know whether the president of 
22 the company was aware that you were doing this? 
23 MS. HILL: Objection. Foundation. 
24 A. BY THE WITNESS: I don't know. 
25 Q. BY MR, REED: And i t ' s  true, isn ' t  i t ,  that 

17 A. Yes. 

1 
2 P,. I don ' t  know. I d idn ' t  personally. 
3 p. Do you know i f  anybody did? 
4 A. I don ' t  know, 
5 
6 would like the load factors for the residential rates 
7 lowered to 35 percent and the load factor for 
8 nonresidential lowered to 50 percent." Do you see 
9 that? 

10 P,. Yes. 
11 Q. who is  "we"? 
12 A .  The pricing department. 
13 Q. The pricing department. So you were going to 
14 change the formula again i n  the pricing department? 
15 P,. In response to concerns that we were getting 
16 fron the field and to bring the load factors more in 
17 line with actual load research data, the pricing 
18 department d id  ask for the load factors to  be lowered. 
19 Q. And was it  done? 

21 Q. Did you ask the Commission for approval? 
22 A. I personally d i d  not. 
23 Q. Did anybody that you know of? 

you never had this formula approved by the Commission? 

Q. Then with this e-mail in 2002, i t  says, 'We 

20 A. Yes. 

way - -  when you finally read a 
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1 meter that's been estimated, is there any way to know 
2 for sure that your formula accurately measured demand 
3 in that home when the meter wasn't reset? 
4 MS. HILL: Objection. Foundation. Calls 
5 for speculation. 
6 A .  BY THE WITNESS: No. 
7 Q. BY MR. REED: And there is no way to 
8 
9 
0 MS, HILL: Objection. Foundation, Calls 
.1 for speculation. 
2 A .  BY THE WITNESS: Not under most instances, 
.3 no, 
4 Q. BY MR. REED: And once that estimated load 
5 
6 
7 
8 is there? 
9 MS. HILL: Objection 
0 Incomplete hypothetical, Calls on. 
1 A. BY THE WITNESS: under most instances , 
2 no. 
3 p. BY MR. REED: So your formula actually does, 
4 in months where the demand is not read, dictate how 
5 much the consumer is paying for the electricity they 

accurately recapture the demand in the months when the 
meter wasn't reset, is there? 

bill is paid by the customer, i 
measure of the demand, there is 
accurate demand and reconcile the bill in the future, 

8, 
1 consume, Correct? 
2 MS. HILL: Objection. Foundation. 
3 A. BY THE WITNESS: The formula provides a means 

of estimating, of calculating an estimated demand to be 
used for billing purposes for that month. 

6 p. BY MR. REED: But that remains the bill, 
7 essentially, in most cases, because you can't go back 
8 and re-create the actual demand if it wasn't reset, can 

0 MS. HILL: Objection, Vague and 
1 ambiguous, Incomplete hypothetical, 
2 A. BY THE WITNESS: Your statement is correct 
3 
4 if it wasn't reset. 
5 g. BY MR. REED: So the formula really dictates 
6 
7 MS, HILL: Objection. Asked and 

9 you? 

that you can't go back and re-create the actual demand 

the amount of the bill, doesn't it? 

SS: The formula provides a means 
ID of calculating an estimated demand to be used for 
'1 billing purposes for that mon 
i2 p.  BY MR. REED: And th 
!3 to pay that. The customer is required to pay that, Is 
!4 that correct? 
!5 A. There are provisions under the rules where 

JD REPORTING INC. (602 )  
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the customer disputes a bill. 
Q. But that's the bill you sent out, and, unless 

they dispute it , they pay it, Correct? 
A .  That would be our - -  
p. Your expectation? 
P.. If we send a bill , that they will pay it ~ 

(Deposition Exhibit No. 4 was marked for 

P. BY MR. REED: I f  you look at page - -  showing 

They don't always pay, 

i dent i f i cat i on, ) 

you what has been marked as Exhibit 4 to your 
deposition. Could you turn to page 1723? 

process of prorating the demand charge is, if you know? 
MS. HILL: Objection. Foundation. 

A .  BY THE WITNESS: The system calculates the 
charge and then prorates it to the number of days. 

p. BY MR. REED: So is it based on an actual 
reading of the demand needle and then y 
can you prorate off of an estimate? 

Q. BY MR. REED: If you know. 
A. You could do either. I t  could be either, 
Q. Are you aware of any prorating of an estimate 

Okay. Could you explain to me what the 

MS. HILL: Objection. Foundation. 

1 A. Prorating of the charge on an estimated or 
2 final bill? 

e is a statement here, "We do prorate the 
on initial or final bills but n 

5 read." 
6 A .  That is correct. 
7 Q. Okay. Could you explain what that means? 
8 A .  All of our - -  
9 MS. HILL: Objection. 
10 speculation. Foundat ion, 
11 A .  BY THE WITNESS: A final 
12 for four days. The customer might disconnect service 
13 four days after their last normal read. So we wouldn't 
14 charge them the entire monthly charge, because most of 
15 our rates are monthly charges. So we prorate it down 
16 to four days. So for the actual number of days. Or we 
17 might just set a meter on an initial bill, and they 
18 could only be in the house five days when their meter 
19 gets read the first time. So we prorate the charge to 
20 five days, 
21 Q. BY MR. REED: On a demand meter - -  see if I 
22 can understand this, On a demand meter, it's reset to 
23 zero e -  strike that. 
24 
25 zero. Then in the following month, they move 

A demand meter is estimated and not reset to 

i 4 -1345  Page 8 1  t o  Page 8 4  
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8 
you go back and read the demand when they move out, or 
do you estimate the demand and prorate it when they 
move out? 

MS. HILL: Objection. Foundation. 
A. BY THE WITNESS: When a customer asks to have 

service disconnected, we go out and try to physically 
get a read off the meter. 

p. BY MR. REED: Okay. But if the meter wasn't 
reset in the prior month or the month before that, 
let's say, then we'r ck to this problem of it reads 
the highest demand o that four months, and you 
prorate for that. Is that correct? 

and ambiguous, 

situation that we previously discussed in your 
examples. 

e. BY MR. REED: Okay. Would you consider that 
to be an estimated bill in that situation? 

MS. HILL: Objection. Calls for a legal 
conclusion. 

A .  BY THE WITNESS: I would consider that to be 
an actual read taken on that day and used for billing 
purposes. 

MS. HILL: Objection. Foundation, Vague 

A. BY THE WITNESS: We would have the same 

e.  BY MR. REED: So in fact, you would not 

1 
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8( 
necessarily know - -  if it hadn't been reset in any of 
the prior months, you wouldn't know - -  if demand was 
in fact lower in the month of the proration, you 
wouldn't know whether that was an accurate proration, 
would you, because you wouldn't know the demand? 

MS. HILL: Objection. Calls for 
speculation. Incompl ete hypothetical , 

A .  BY THE WITNESS: I would know the demand read 
on the day that I was out taking that demand. I would 
have no way of knowing at what point in time that 
demand was reached. 

Q. BY MR. REED: It could have been reached in 
the prior month where it hadn't been reset. Correct? 

A .  That's correct. 
Q. When that prorated bill goes out, does it say 

"estimate" on it? Do you know? 

A .  BY THE WITNESS: I don't know which bill 
we're talking about now. 

Q. BY MR. REED: Okay. When the prorated bill 
goes out at the end of the service period, when they 
cut the service off, does it say 'estimateda on it; do 
you know? 

A .  BY THE WITNESS: If we got an actual read on 

MS. HILL: Objection. Foundation. 

MS. HILL: Objection. Foundation. 
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that the date that the customer asked to have service 
disconnected, it would not say estimated. 

?. BY MR. REED: Turn to page 1726. This is the 
November 2000 e-mail exchange between you and Cynthia 
Janka, Do you recall this? 

A.  Yes, I do. 
Q. It says, " I  met with Lori and her group 

yesterday." Was that the .- the "I" there is you. 
Correct? 

P,. That's correct. 
p. Okay. And Lori is who? 
P,. Lori Lewis. 
Q. Okay. Now, it says, if you look at the 

middle of the second paragraph, after stating that the 
old system did not estimate demands, which is true, yo 
then state that the billing consultants and associates 
use various methods to estimate demands, which you 
testified to earlier. 

It says, "When we first converted, there were 
numerous concerns that the demands being estimated by 
the system were unreasonable.n 

My question there is: Does that mean that, 
from the time you converted in '98, the system has bee 
estimating demands? 

A. Well, I know I stated earlier that I didn't 

1 
2 
3 
4 been concern. 
5 e. Then it says, "Around March of '99, the 
6 pricing department was asked to provide some better 
7 guidelines.' 
8 Now, is that what you were testifying to 
9 earlier, that first group of meetings where the pricin! 
10 people came up with the 60 
11 A .  That would be the 
12 know the date, that you had it in the pile, and you 
13 did, 
14 
15 to March of 1999? 
16 A .  No. 
17 Q. Where it says IS, i s  that information 
18 systems? There is an abbreviation, IS. 
19 A .  Yes. 
20 p.  Okay. So we know for sure that, at least 
21 from April of 1999 and perhaps before that, the system 
22 was estimating using a set formula that had been 
23 created internally at APS. That's correct, isn't it? 
24 P,. That is correct, 
25 p. Go to the next paragraph, It says that, if 

think we were doing it when we first converted. So by 
reading this, I'm assuming I didn't remember something 
when I answered it the first time, and there must have 

p. Do you know what the system formula was prior 
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1 demand had to be est imated by b i l l i n g  services,  there 
2 was s t i l l  var ious methods being used. So would t h a t  
3 mean t h a t ,  i f  demand was being estimated manually, you 
4 were s t i l l  i n  the s i t u a t i o n  where consul tants and 
5 associates used var ious  methods t o  est imate demand when 
6 needed? The s i t u a t i o n  you described i n  your second 
7 paragraph was s t i l l  go ing  on? 
8 MS. 'HILL: Object ion,  Compound. 
9 A. BY THE WITNESS: That i s  cor rec t .  

10 Q. BY MR. REED: Okay. You then suggested t h a t  
11 
12 formula, the 45/50/60. I s  t h a t  what you're proposing 
13 there? 
14 A. That 's c o r r e c t .  
15 Q. And i n  November of 2000, do you have any 
16 r e c o l l e c t i o n  o f  anybody r a i s i n g  w i t h  the Commission 
11 t h i s  formula and asking them t o  approve i t  as an 
18 est imat ing  methodology? 
19 A. I ' m  no t  aware. 
20 Q. Turn t o  page 1729. At the bottom there, 
21 
22 
23 demand readings i n  '96." 
24 
25 

a l l  o f  those be abandoned and everybody go t o  your 

there  i s  an e-mai l  t h a t  i s  sent t o  you from Cynthia 
Janka, t a l k i n g  about "When we researched m u l t i p l e  month 

an examination i n  1996 of what was being done about 
Were you p a r t  o f  t h a t  process where there was 

90 
1 demand estimates? 
2 A. No. 
3 MR. REED: Okay. 
4 MS. HILL: Is i t  poss ib le  to take another 
5 shor t  break? 
6 MR. REED: Yeah. 
7 
8 t o  12:05 p.m.) 
5 

10 i d e n t i f i c a t i o n . )  
11 Q. BY MR. REED: Take a quick look  a t  E x h i b i t  5. 
12 Are you f a m i l i a r  w i t h  t h e  p r e d i c t i v e  d i a l e r  campaign 
13 t h a t ' s  l i s t e d  here? Described here, I should say. 
14 A .  My f a m i l i a r i t y  i s  r e a l l y  what's here. 
15 Q. Okay. My quest ion i s :  P r i o r  t o  November o f  
16 
17 no-access meter reads? 
18 MS. HILL: Object ion.  Foundation. 
19 A .  BY THE WITNESS: I f  I understand the 
20 question, t h i s  i s  as we discussed e a r l i e r .  And i f  we 
21 weren' t  able t o  get a read, we would make d i f f e r e n t  
22 attempts, I couldn ' t  expound on a l l  of then. 
23 Q. BY MR. REED: Yeah. I was j u s t  wondering i f  
24 there  was any systematic program, a program l i k e ,  you 
25 know, p r e d i c t i v e  d i a l e r ,  where there i s  a c lear  program 

(The depos i t ion  was a t  recess from 11:59 a.m. 

(Deposi t ion E x h i b i t  No. 5 was marked f o r  

2000, was there any program i n  place t o  f o l l o w  up w i t h  
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w i t h  a bunch o f  r u l e s .  This i s  what we ' re  going t o  do 
when we have no access. 

MS. HILL: Object ion.  Foundation. 

Has t h i s  program been expanded beyond metro 

(Deposi t ion E x h i b i t  No. 6 was marked f o r  

Q. BY MR. REED: Showing you what has been 

A. BY THE WITNESS: I don't  know. 
Q. BY MR. REED: You don' t  know. Okay. 

Phoenix; do you know? 
A. I don ' t  know. 

i d e n t i f i c a t i o n ,  ) 

marked as E x h i b i t  6 t o  your deposi t ion.  Th is  i s  an 
e-mai l  from Doug Winckler t o  you, dated March 11, '99, 
This  i s  the same formula f o r  estimated demand t h a t  was 
referenced i n  the other documents? 

A. The o r i g i n a l  way o f  est imat ing t h e  o r i g i n a l  
load  fac to rs ,  yes, i t  i s .  

Q. So t h i s  i s  the .- t h i s  would be about when 
t h e  system f i r s t  s t a r t e d  t o  estimate - -  o r  i s  t h i s  the  
second b i t e  a t  i t ?  Or i s  t h i s  the f i r s t ?  I ' m  a l i t t l e  
unclear whether t h i s  re fe rs  t o  your f i r s t  formula or 
your rev ised formula. 

MS. HILL: Object ion.  Compound. Vague 
and ambiguous. 

Q. BY MR. REED: Do you know which fo rmula  t h i s  

I 

1 r e f e r s  t o ?  
2 A. This i s  the f i r s t  formula t h a t  t h e  p r i c i n g  
3 department was asked t o  provide. 
4 Q. Okay. But you're n o t  c lear  whether t h i s  was 
5 the  f i r s t  formula ever pu t  i n t o  the system or whether 
6 t h i s  was the replacement f o r  the f i r s t  fo rmula  p u t  i n t o  
7 the  system. Is t h a t  cor rec t?  
8 A. That I s  cor rec t ,  
9 MR. REED: Okay. 1715, please. 

10 
11 i d e n t i f i c a t i o n .  ) 
12 Q. BY MR. REED: Is t h a t  1715? 

14 Q. This i s  from Doug Winckler t o  you regard ing  
15 est imat ing,  and i t ' s  a f a i r l y  complicated d iscuss ion  
16 about a v a r i e t y  o f  circumstances o f  es t imat ing  demands 
17 and a v a r i e t y  o f  formulas f o r  d i f f e r e n t  k inds  o f  base 
18 loads, e t  cetera.  
19 My quest ion t o  you i s  whether any o f  t h i s  has 
20 ever been submitted t o  the Commission and approved by 
21 the Commission, to your knowledge, as p a r t  o f  anything, 
22 e i t h e r  on i t s  o m  or as p a r t  o f  a ra te?  
23 A. I don ' t  know, 
24 MR. REED: Okay. 1750 and then 1651.  
25 (Deposition E x h i b i t  No. 8 was marked f o r  

(Deposi t ion E x h i b i t  No. 7 was marked f o r  

13 A .  Uh-huh. 

JD REPORTING INC.  ( 6 0 2 )  254-1345 Page 89 to Page 
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1 identification.) 
2 Q. BY MR. REED: 1750? 

9 
5 Ravi Nair. Is that correct? 
6 A. That's correct. 
7 Q. And, again, there is a statement from you: 
8 "Yes, we are going with 35 percent on both of the 
9 residential ratessU 

10 A. That's correct. 
11 Q. Whose decision was that? Was that yours or 
12 your boss's? 
13 A .  
14 boss, 
15 Q. Okay. Did you consult the Commission? 
16 A .  I personally did not, no. 
17 p. Do you know whether he did? 
18 A. I don't know. 
L, Q Q. In situations where you are seeking the 
!O 

3 PA. Uh-huh, 
e. If you look at the top, this is from you to 

It was a joint decision of myself and the 

approval of the Commission for something you're going 

9 

!1 
!2 A.  It could go through various channels, 
!3 depending on the topic. 
14 p. Do you know what channel, if any, estimating 
'5 would go through? 

to do, who typically does that within the organization? 

5' 
1 A. It could go through the consumer advocate's 
2 or it could go through the regulatory compliance 
3 section. 
4 p. Okay. who is in regulatory compliance? 
5 A .  Jana Van Ness. 
6 
7 were creating far estimating daand needed, any of 
8 them? Was she involved in those discussions? 
9 A. Yes. 

.o Q. To your knowledge, did she ever go to the 

.1 
2 A .  I don't know. 
3 p.  Did she ever talk to you about doing that? 
14 A.  No. 
15 e.  Looking at 1750 again, i s  June 2002 the last 
t6 time that you changed the estimating procedures for 
!7 demand meters? 
18 ?,. It's the last time that we changed the load 
19 
!O MR. REED: Okay. Showing you 1651 - -  
!1 have you got that? 
!2 (Deposition Exhibit No. 9 was marked for 
!3 identification, ) 
!4 p. BY MR. REED: Look at the middle paragraph 
!5 first, Vega to Van Ness. There's a statement: "She 

p. Was Jana Van Ness aware of the formulas you 

Commission to advise them of these changes? 

factor percentages that are used. 
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told me they were up against the last day for the 25-3! 
window to get these reads in.# 

The 25/35 window, since it's in quotes there, 
the word 'window," is that sort of a term that's used 
around the company to describe when stuff has got to 
get bi 11 ed? 

MS. HILL: Objection. Foundation. 
A .  BY THE WITNESS: It's a term we use any time 

we're talking about due dates. 
p. BY MR. REED: In your position as the person 

who evaluates the Arizona Administrative Code, do you 
consider being up against the window t 
appropriate reason for submitting esti 

conclusion. 
A. BY THE WITNESS: Without knowing the 

circumstances of why they're against the window, I 
can't answer, 

e. BY MR. REED: If you go to the top of that, 
were you involved in any of these discussions in 2002 
about estimated first and finals? 

A. I was involved in discussions on that, yes. 
Q. Were those numbers ever pulled together as to 

8,. Yes. 

MS. HILL: Objection. Calls for a legal 

how many first and finals were being estimated? 
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Q. And did that wind up in the CIS compliance to 
ACC rules and regulations audit, those statistics? Do 
you know? 

?,. I don't know. 
e. How far back, to your knowledge, did this 

problem with first and final bills being estimated go? 
MS. HILL: Objection. Foundation. 

Q. BY MR. REED: You were a part of the 
discussion of the problem. How far back did it go? 

MS. HILL: Objection. Foundation. 
A .  BY THE WITNESS: How far - -  I don't 

understand your question, 
Q. BY MR, REED: Yeah. In April 2002, there was 

work on a report to illustrate the number of first and 
final bills that were estimated. My question is: Was 
this an issue that emerged in 2002, or was it an 
ongoing issue about estimating first and finals? 

and ambiguous, 
A. BY THE WITNESS: I believe it started when 

the Commission granted a waiver allowing the estirnating 
of first and final bills and required a report on the 
number 

p. BY MR, REED: Okay. But before the waiver, 
you had still been engaged in the practice. Correct? 

MS. HILL: Objection. Foundation. Vague 
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' 0  
1 MS. HILL: Objection. Foundation, 
2 A. BY THE WITNESS: I t ' s  my understanding that 
3 i t  d id  occur. 
4 Q. BY MR. REED: When was the waiver granted? 
5 A. I don't know the exact date o f  the decision 
6 by the Commission. 
7 p. Going quickly t o  the new system. Currently, 
8 how many.months w i l l  i t  estimate automatically before 
9 creating an exception, i f  you know? 

10 A .  Two months, and i t  w i l l  k i ck  i t  as an 
11 exception i n  the t h i r d  month. 
12 2. That wasn't always the case with the new 
13 system, was i t ?  
14 MS. HILL: Objection. Foundation. 
15 A.  BY THE WITNESS: No. I believe we did have 
16 
17 months - -  
18 Q. BY MR. REED: Right. 
19 
20 
!1 Correct? 
!2 
23 p. Was i t  from the inception o f  the program 
!4 
!5 MS. HILL: Objection. Foundation. 

some issues around the interpretat ion o f  the three 

?,. - -  and i t  was occurring i n  the fourth month. 
p. I think i t  was kicking i n  the fourth month. 

A. For a b r i e f  period o f  time, that i s  correct. 

u n t i l  the change was made? 

1 A. BY THE WITNESS: I don't know. 
2 Q. BY MR. REED: You don't know. But there was 
3 a change made where you went t o  three months rather 
4 than four, I s  that correct? 
5 A .  That's correct. 
6 
7 MS. HILL: Objection. Foundation, 
8 Q. BY MR, REED: I f  you know. Is that r ight? 
9 ?,. I can't address that without knowing the 

10 
11 that.  
12 9. Okay. Would you agree w i th  th i s  statement, 
13 
14 
15 Audit. 
16 MS, HILL: Could you show i t  t o  her, 
17 
18 MS, EETHEA: Do you want it as an 
19 exhibi t? 
10 14R. REED: Yeah. It w i l l  speed i t  up. 
21 (Deposition Exhibi t  No. 10 was marked fo r  
22 iden t i f i ca t ion ,  ) 
23 p. BY MR. REED: I f  you look a t  page 3345, 
2 4  paragraph three under "Areas reviewed that need 
25 improvement , 

Q. And these errors were f ixed i n  July o f  2002? 

whole statement o f  everything tha t ' s  being said arouni 

which I can tell you comes from Pinnacle West Capital 
Corporation CIS Compliance t o  ACC Rules and Regulatio 

please, so she can see the context? 

5 
1 A .  Yes. 
2 Q. 'Customer accounts were being estimated for 
3 more than three consecutive months without creating a 
4 b i l l i n g  exception, as the rules and regulations 
5 require. These errors were f i xed  i n  July 2002," 
6 Do you see that statenent? 
1 A. Yes. 
8 Q. Okay. The question i s :  How long, t o  your 
9 knowledge, were customer accounts being estimated for 
10 more than three consecutive months without creating a 
11 b i l l i n g  exception p r io r  t o  July 2002? 
12 MS. HILL: Objection. Foundation. Asked 
13 and answered. 
14 A. BY THE WITNESS: I don't know the exact t ine  
15 frame. I believe .- and I ' m  sure you have the e-mails 
16 i n  there that address t h i s  - -  tha t  i t  was a re la t i ve ly  
17 short period of time where we had an o ld  program get 
18 reinstal led,  and then i t  was f i xed  again. So I think 
19 i t  was jus t  a couple o f  months. I t was not - -  
20 Q. BY MR. REED: I t  was not from the inception? 
21 A .  No. 
22 Q. I would l i k e  you t o  look a t  the statement i n  
23 paragraph four. And would you agree w i th  the statement 
24 i n  paragraph four? 
25 MS. HILL: Objection. Foundation. 

10 
1 A. BY THE WITNESS: Yes. 
2 Q. BY MR. REED: And on page 3346, f i r s t  l i ne :  
3 "APS i s  required t o  comply with rules and regulations 
4 contained i n  the Arizona Adninistrative Code, T i t l e  
5 14." Do you agree with that? 

7 p. Under the new system, do you know i f  there i s  
8 any prograi i n  place t o  obtain customer readings fo r  
9 nonaccess meters? 

10 A. I believe we do have some processes i n  place 
11 f o r  customers t o  provide us reads. 
12 Q. Do you know what they are? 
13 A. I believe we send some blue cards or 
14 postcards that have d ia ls  on them, and the customer can 
15 mark the position of the d ia ls  on the card. I think 
16 they also have phone numbers they can c a l l  i n to ,  
17 
18 MS. HILL: Objection. Foundation. 
19 A. BY THE WITNESS: No, I don't. 
20 Q. BY MR. REED: And you've already tes t i f i ed  
21 
22 customer reads under the o ld  system. Correct? 
23 A. I believe I tes t i f i ed  I didn ' t  know a l l  of 
24 
25 MR. REED: Okay. 

6 A. Yes. 

Q. And do you know when that was put i n t o  place? 

you don't know what system they were using t o  get 

the methodologies they might have been using. 
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1 
2 identification. ) 
3 e.  BY MR. REED: Does this refresh your 
4 
5 A. No. 
6 Q. Okay. I notice on there it says, 'Month 
7 
8 
9 four-month estimating? 
0 MS. HILL: Objection. Foundation. Calls 
1 for speculation. 
2 A.  BY THE WITNESS: I don't recall, 
3 e.  BY MR. REED: Okay. Do you know exactly what 
4 is done after the third estimate to obtain a reading, 
5 what steps are taken on a uniform basis? 
5 MS, HILL: Objection. Foundation. 
I P,. BY THE WITNESS: No. 
1 Q. BY MR. REED: Do you know why the old CIS 

system didn't estimate demand? Was it a policy 
I decision, or was it the inability of the system to do 
. it? 
! A. I don't know. 
I MS. HILL: Objection. Foundation. 
t Compound. Sorry. 

(Deposition Exhibit No, 11 was marked for 

recollection as to what the present system is? 

Four - Office Estimate." Was this during 2000, Octobe 
2000, around the time when you had the problem with th 

I THE WITNESS: That's all right, I tried 

1 
to wait , 

e.  BY MR. REED: A couple loose ends. To your 
knowledge, do the meter readers ever scope denand 
meters and submit the kwh without submitting the kW to 
the system? 

A. I don't know. 
MS. HILL: Objection. Foundation. 

e. BY MR. REED: And do you know whether, where 
estimates have been made in excess of three months, 
when the bill i s  corrected, is interest paid to the 
customer if the customer has been overbilled? 

MS. HILL: Objection. Foundation. 

MR. REED: Okay. I think we're done, 

(The deposition was concluded at 12:35 p.m.) 

e.  BY MR. REED: If you know, 
A. No. We don't pay interest on that. 

Thank you, ma'am. 

JANET MICHELLE SMITH 

JANET MICHELLE SMITH, 4/22/2003 

C E R T I F I C A T E 
11 

1 
2 
3 
4 
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10 
11 
12 
13 
14 
15 
16 skill and ab i l i ty .  
17 
18 
19 way interested i n  the 
20 
21 of May, 2003. 
!2 
!3 

!4 

I, Christina L. Larsen, Certified Court 
Reporter for the State of Arizona, certify:  

That the foregoing deposition was taken 
by me; that I am authorized to  administer an oath; tha t  
the witness before testifying was duly sworn by me to  
tes t i fy  to  the whole truth; that  the questions 
propounded by counsel and the answers of the witness 
were taken down by me in  shorthand and thereafter 
transcribed under my direction; tha t  the transcript  was 
made available t o  the witness to  read and sign; and 
that the foregoing pages are a fu l l ,  true, and accurate 
transcript of a l l  proceedings and testimony had upon 
the taking of said deposition, a l l  t o  the best of my 

I E'URTHER CERTIFY tha t  I am in  no way 
related t o  any of the parties hereto nor am I i n  any 

Christina L. Larsen 

For the State of Arizona 
Certified Court Reporter 150011 
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5 
CYNTHIA J, JANKA, 

a witness herein, having been first duly sworn by the 
Certified Court Reporter to speak the truth and nothing 
but the truth, was examined and testified as follows: 

EXAMINATION 
BY MR. REED: 

p. Would you state your name for the record, 
please? 

A, Cynthia Janka. 
p. And, Ms. Janka, where do you live? I don't 

need the address, just the city. 
A. Peoria. 
p. And by whom are you employed? 
A. APS. 
p. And what is your title now? 

' A .  Rate and regulatory adviser. 
p. And how long have you been in that position? 
A. Since November. I have had that title since 

November. 
p. November 2002? 

Q. What was your position before that? 
A. Consumer advocate. 
p. How long did you hold that position? 

A .  Uh-huh, 
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6 
A. Approximately seven or eight years. 
p. So you held that position when the new CIS 

Q. And did you hold that position when the old 

Q. And so you actually held that position from 

A .  Mid '90s. 
Q. So as of 1996 through 2002, you were the 

consumer advocate? 
A ,  Correct. 
p. What exactly does a consumer advocate do 

within a company like APS? 
A .  The consumer advocate acts as a liaison with 

the Arizona Corporation Commission. We handle customer 
complaints. 

p. In that position, who did you report to? 
A. During that time period, several people. 
Q. Well, what was the name of the title that you 

A .  It changed, because we reported to different 

Q. Okay. Let's - -  well, let's back up a second. 

system was put in? 
A. Yes. 

CIS system was operating? 
A. Yes. 

the early  OS? 

reported to? 

depar tments. 

7 
1 
2 8 .  A\ Propper. 
3 p. Okay. 
4 A. Alan Propper. 
5 p. And at the time you made the transition to 
6 
7 A .  Alan Propper. 
8 Q. So Mr. Propper was your boss when you were 
9 the consumer advocate, too? 

11 p. For how long? 
12 A .  I don't remember. 
13 9. Were you reporting to Mr. Propper when the 
14 new CIS went into operation? 
15 A. I don't believe so. 
16 Q. Okay. Who was his predecessor in terms of 
17 your report? 
18 I believe at the time I reported to Barbara 
19 Klemstine. 
20 Q. Is that with a K? 

22 Q. What was her title? 
23 A. I don't remember. 
24 Q. Was she Mr. Propper's predecessor, or was 
25 that a different department you were reporting to? 

Who do you report to now? 

rate and regulatory adviser, who were you reporting to? 

10 A .  Yes. 

A. 

21 A. Yes. 

8 
1 A .  I'm believing -. remembering back, I believe 
2 she did report to A1 Propper for at least some of that 
3 time. 
4 Q. And then you reported to her? 

6 Q. Okay. Mr. Propper is a director. Correct? 
7 A. Correct. 
8 Q. And he has about five different departments 
9 reporting to him, including consumer advocacy? 

10 MS. HILL: Objection. Foundation. 
11 0. BY MR. REED: Go ahead, 
12 A. I believe there's four. 
13 e. Okay. And do you know the names of those 
14 four departments? 
15 A .  Pricing department, rate administration, 
16 consumer advocate office. And I don't know the title 
17 of the department, but they deal with our FERC 
18 requireaents. Federal - -  
is Q. Energy? 

5 A. Yes. 

consumer advocate off ice 
that group, or was it part of 

23 
24 MS. HILL: Objection. Foundation. 
25 A .  BY THE WITNESS: It was part of another group 

another group at some point? 
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p r i o r  t o  that. 
Q. BY MR. REED: What was that group? 
A. Customer service. 
p.  That was Mr. Bennett? 

MS. HILL: Objection, Vague and 
ambiguous. 

Q. BY RR. REED: Go ahead. 
A.  Prior to  reporting to  Barb Klemstine, the 

consumer advocate o f f i ce  reported t o  Denise Hutchinson, 
who i s  i n  the t ra in ing department a t  customer service. 

Q. Okay, Do you know the year that changed? 
A.  I believe 1998. 
Q. Was that as part  o f  the switch i n  the system 

t o  the new computer system i n  1998, or d id  they happen 
t o  both occur i n  1998? 

MS. HILL: Objection. Foundation. 
A. BY THE WITNESS: I t  was not part o f  the new 

Q. BY MR. REED: Okay. Just a separate decision 
computer system, 

to aove your department from one reporting tree t o  
another? 

A. I ' m  not rea l l y  fami l iar  with that  
decision-making process o f  why i t  was moved. 

Q. No. I didn' t  say why. But i t  was not 
related t o  the change i n  the computer system i s  what 

IC 
1 you're saying? 
2 A. The consumer advocate o f f i ce  moved i n  January 
3 of 1998. 
4 Q. Okay. Did you have a report p r i o r  t o  Barbara 
5 Klemstine? Did you report t o  anybody as consumer 
6 
7 A. Yes. Denise Hutchinson. 
8 p. Oh, that 's r i gh t .  Anybody p r io r  t o  Denise 
9 Hutchinson? 
0 A.  Jana Van Ness. 
1 Q. And what was Ms. Van Ness's position? 
2 A. I don't recal l  her t i t l e .  
3 
4 Van Ness t o  Hutchinson? 
5 A .  No. I don't remember, 
.6 Q. Okay, Tel l  me about some of your duties 
7 since November 2002. who do you advise? 
.a A.  The consumer advocate o f f i ce .  
19 
!0 advocate? 
!I A. I ' m  s t i l l  a part o f  the consumer advocate 
!2 o f f i ce ,  I s t i l l  handle customer complaints. I n  
!3 
!4 advocate o f f i ce ,  
!5 Q. So you've stayed involved i n  customer 

advocate pr io r  to  Barbara Klemstine? 

p. Do you know when that switch was made from 

Q. And who i s  i n  your old position as consumer 

addition to  that, I act as the lead i n  the consuaer 
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problems and added the regulatory responsibi l i ty  to 
that where you're advising your department on those 
issues. Is that  correct? 

A .  I don't know that I would characterize i t  
that way, 

p. why don't you characterize i t  f o r  me then. 
MS. HILL: Objection. Vague and 

ambiguous. Do you understand the question? 
THE WITNESS: No, 

Q. BY MR. REED: Okay. What do you do? 
MS. HILL: Objection. Asked and 

A. BY THE WITNESS: I handle customer 
answered. Go ahead, 

complaints. I assist  i n  questions from the other 
advocate. And there's two. There's an advocate and a 
part-t ime advocate. I s t i l l  work wi th the Corporation 
Commission qui te closely on d i f fe ren t  matters. I 
handle any escalated type customer complaint. I also 
work wi th customer service and other departments i n  the 
company t o  assure compliance with the rules. 

Q. BY MR, REED: When you said "wi th the rules," 
does that include T i t l e  14, Chapter 2 ,  o f  the Arizona 
Adini n i  s t r a t  i ve Code? 

A. I t  includes the Arizona Adainistrative Code. 
e. Okay. So i t  would include 14-2-210? 
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1 
A. I ' m  not fami l ia r  offhand - -  yes. 
Q. Okay. And i n  your p r io r  position, were you 

required t o  be fami l ia r  wi th the practices and 
procedures of the company regarding b i l l i n g  o f  
consumers? 

A. Yes. 
Q. Were you required to  have knowledge regarding 

the company's practices and procedures regarding 
estimated b i  11 ings? 

?,. Yes. 
p. Were you required t o  have knowledge regarding 

Q. Was part  of your job t o  measure what was 
being done in te rna l l y  against the requirements o f  the 
code? 

Q. BY MR. REED: Whi le you were i n  the consumer 

A. I don't understand the question. 
Q. Yeah. Was part  of your job t o  put the 

14.2-220 o f  the Arizona Administrative Code? 
A .  yes. 

MS. HILL: At what point i n  time? 

advocate o f f  ice. 

administrative requirements here on your l e f t  and the 
conduct on your r i g h t  and compare them and make sure 
the conduct f i t  wi th in the requirements? 

A.  Yes. 
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1: 
p. I would like to, if I could, break this down 

into old CIS and new CIS so we can establish the 
differences, 

bills would it take to create a billing exception? 

A. BY THE WITNESS: I don't know. 
Q. BY MR.' REED: Who would know, if you know? 
A .  I don't know. 

MS. HILL: Objection. Calls for 
speculation. 

Q. BY MR, REED: Okay. Under the old system, 
let's start to talk about a kWh-only meter. Under the 
old system, if there was no reading in the system for a 
Wnlh-only meter, would the system automatically estimate 
it? 

MS. HILL: Objection. Foundation. 
A.  BY THE WITNESS: I believe certain times it 

would and certain times it wouldn't, depending on the 
situation. 

Q. BY MR. REED: Okay. And do you know which 
times it would and which times it wouldn't? 

A. No. 
Q. And when it would, that would be done 

automatically within the systeni, correct, and a bill 

Under the old CIS system, how many estimated 

MS. HILL: Objection. Foundation. 

~ ~~ ~ _ _  

14 
1 would be generated? 
2 MS. HILL: Objection. Foundation. 
3 Compound. 

5 Q. BY MR. REED: Yeah. You're familiar, you 
6 indicated, with the practices and procedures of the 
1 company regarding estimating. I think you answered yes 
B to that. 

LO p. Okay. So my question is: Under the old 
11 system, did the computer either estimate when it didn't 
.2 get a M reading or create an exception? 
13 MS. HILL: Objection. 
!4 p. BY MR. REED: Were those the two 
15 
16 MS, HILL: Objection. Foundation. 
1l A. BY THE WITNESS: I don't know that those 
18 
19 Q. . BY MR. REED: What were the other situations; 
!O do you know? 
!1 A. I don't know. 
!2 Q. Okay. One of the things that would happen 
13 
14 
15 correct, for kWh? 

4 A. BY THE WITNESS: Could YOU - -  

9 A. Yes. 

possi bi 1 i ties? 

would be the only situations. 

under the old system was that, in some instances, the 
system would automatically create an estimated bill , 

CYNTHIA J. JANKA, 4/22/2003 
I 

1 MS. HILL: Objection. Foundation. 
2 1,. BY THE WITNESS: Could you repeat the 
3 question? 
4 Q. BY MR. REED: Yeah. You testified earlier 
5 that you know and have known for some time about the 
6 estimating procedures of APS. Correct? And I'm asking 
7 you a question about the estimating procedures of APS. 
8 Did the computer produce automatic estimated 
9 bills? 
10 MS. HILL: Objection. Foundation. You 
11 need to just take a moment so I have time to do my 
12 objection, 
13 A. BY THE WITNESS: I'm not familiar with great 
14 details of the billing system. 
15 Q. BY MR. REED: Okay. What about the billing 
16 system do you know? 
17 MS. HILL: Objection. Vague and 
18 ambiguous, 
i? Q. BY MR. REED: You've told me you understand 
20 the estimating system. I've asked you one question 
21 about estimating, and, after the foundational signal , 
22 you said "I don't know.n 
23 MS. HILL: Well I objection. Misstates 
24 her previous testimony about what she testified. If 
25 you want to ask her questions, she'll tell you whether 

1 
1 she has knowledge or not. 
2 Is there a question on the record? I mean, 
3 to say, 'What about the billing system do you know?" 
4 that's - -  I take that as harassment. If you have a 
5 specific question about the billing system - -  
6 MR. REED: Harassment? Oh, Lord, If you 
7 want to see harassment - -  you probably don't, 
8 MS. HILL: I'd say that's a good thing, 

10 MR. REED: You really don't. You really 
11 
12 MS. HILL: Well , you understand where I'm 
13 going. 
14 MR. REED: No, I really don't. I think 
15 
16 objections. That's what I think. And I don't the 
17 
18 they're signals. That's what I think. 
19 MS. HILL: Well, the foundation 
20 objections are well founded. Please let me finish. I 
21 let you finish. 
22 MR. REED: You didn't, but that's okay, 
23 MS. HILL: Well, I'm sorry if I didn't, 
24 
25 The foundation objections are well founded. 

9 but - -  

don't if you think that's harassment. 

you're disrupting the deposition with silly foundation 

foundation objections are really objections; I think 

because, at least on the record, it looked like I had. 
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1 
2 the questions that you're asking. If they know the 
3 answer, they will certainly testify. And when you have 
4 the right person, that person will testify as to the 
5 questions you're asking, too, 
6 So I'm going to continue to make my 
7 objections. I believe they are well founded. You have 
8 not established the foundation for these witnesses to 
9 be able to answer these questions. 

io MR. REED: Except they keep on answering 
!l them, don't they? 
!2 MS. HILL: They don't. The answer is '1 
13 don't know." 
.4 MR. REED: Although a lot of the answers 
.5 
.6 objections. A lot of them. 
L7 MS. HILL: Well, and you make the 
.8 foundation objection because there is no foundation. 
19 And if in fact they know, terrific. 
!O MR. REED: They do know. They are being 
!I instructed not to know. 
!2 MS, HILL: They have not, and that is 
13 absolutely false, Barry, 
14 MR. REED: Let's go back to asking 
!5 questions now that we've had that bit of fun. 

You do not have the proper people here who can answer 

this morning were "I don't know" after your foundation 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
I1 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

1 
p. BY MR. REED: You said - -  when I asked you . 

the foundation question, you said that you were 
familiar with the system by which APS estimates. Is 
that not accurate? 

MS. HILL: Objection. Misstates her 
previous testimony . 

estimating procedures? Do you know them? 

individual detai 1s. 

asking you about how the system works and worked. 
For instance, let me ask you this. Do you 

know - -  again, this is under the old system - -  whether 
an attempt was ever made while accounts were being 
estiaated to get a reading by the consumer of his or 
her own meter? 

Q. BY MR. REED: Do you understand the 

A. I know big picture details, I don't know 

Q. I'm not asking you individual accounts. I'm 

MS. HILL: Objection. Foundation. 
MR. REED: How can there be a foundation 

objection when I'm asking her 'do you know"? 
MS. HILL: Well - -  
MR. REED: I'm laying the foundation. 

MS. HILL: You can read the question. Do 
Q. BY MR. REED: Do you know about that? 

you see the question? 
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4 1 ;  7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 

A .  BY THE WITNESS: Yeah. On an individual 
customer or on all customers? 

p. BY MR. REED: I want to know the policy and 
practice. What was your policy about sending out blue 
cards to consumers under the old system when their 
meters were estimated? 

A. I don't remember what that was. 
p.  What is it now? 
A. I'm not sure there i s  a specific policy. I 

Q. Okay. You don't know what the policy and 
don't Know. 

practice was or is with respect to obtaining 
self-reads. Is that correct? 

MS. HILL: Objection. Foundation. 
Misstates her test imon y . 

Q. BY MR. REED: Do you know? 
A. I believe I said I don't know if there is a 

18 policy. 

21 Q. Do you know anything about what i 
22 done regarding self-reads of meters? 

Q. Do you know if there is a practice? 
A. No, I don't, 

L: Objection. Foundation. Vague 

25 A. BY THE WITNESS: I'm not familiar with the 

1 current policy. 
2 Q. BY MR. REED: Okay. Are you familiar with 
3 what the policy has been at any time since 1996? 
4 A. No. 
5 p.  Okay. Are you familiar with what the policy 
6 has been at any time since 1996 about the conditions 
7 under which estimates would actually be made? 
8 A .  Could you repeat the question? 
9 Q. Yes. Do you know anything about the 
10 conditions under which estimates would be made by APS 
11 from 1996 to the present? We'll start with kWh meters 
12 only. 
13 MS. HILL: Objection. Vague and 
14 ambiguous. 
15 A .  BY THE WITNESS: I don't understand the 
16 question. 
17 4. BY MR. REED: Okay. You indicated that one 
18 of your jobs now and in the past was to have 
19 faailiarity wi Arizona Administrative Code Title 14, 
20 . Chapter 2, Sec n 210-A. You can look at that if you 
21 like while I'm asking you the question. 
22 If you look at A(3), it says: "Estimated 
23 bills will be issued only under the following 
24 conditions unless otherwise approved by the 
25 Commission." Do you see that? 

2 .  
~ ~- 
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1 A .  Yes. 
2 Q. Okay. What were the cond i t ions  under which 
3 
4 advocate? 
5 MS. HILL: Object ion.  Foundation, 
6 A. BY THE WITNESS: That 's a long span o f  time. 
7 , Q. BY MR. REED: L e t ' s  s t a r t  i n  1996. 
8 MS. HILL: Object ion.  Foundation. 
9 A. BY THE WITNESS: Would you repeat what 

10 e x a c t l y  you're asking? 
11 p. BY MR. REED: Yeah. You sa id  you had 
12 knowledge o f  the Arizona Admin is t ra t i ve  Code, o f  how 
13 the p o l i c i e s  and p r a c t i c e s  o f  APS compared t o  the 
14 Arizona Admin is t ra t i ve  Code, because you were the 
15 consumer advocate. And my quest ion i s :  Looking a t  the  
16 requirements o f  3, A(3) o f  R14-2-210, what were the  
17 cond i t ions  i n  1996 under which estimates would be made 
18 by APS? 
19 MS. HILL: Object ion.  Misstates her 
20 previous testimony. Foundation. 
21 A ,  BY THE WITNESS: I don ' t  remember what went 
22 on i n  1996. 
23 Q. BY MR. REED: Okay. Do you know under what 
24 cond i t ions  they would do estimates under the new 
25 system, beginning i n  1998? 

APS issued estimated b i l l s  wh i le  you were the consumer 

22 
1 MS. HILL: Object ion.  Foundation. 
2 MR. REED: How can i t  be foundat ion when 
3 the quest ion i s  "do you know"? That i s  foundation. 
4 MS. HILL: You can answer. 
5 A. BY THE WITNESS: I know there  are many 
6 cond i t ions .  There are a l o t  of d i f f e r e n t  condi t ions 
7 
8 p. BY MR. REED: Okay. L i s t  a l l  of them tha t  
9 you know. 

10 MS. HILL: A t  the  present t ime? 
11 Q. BY MR. REED: Any t h a t  you know a t  the  
12 present t ime. Then w e ' l l  go backwards. 
13 A. When extreme weather cond i t ions  or emergency 
14 work stoppages prevent a c t u a l  meter readings. F a i l u r e  
15 o f  a custoiner t o  read h i s  or her own meter. 

I f  you're going t o  read t o  me the 
n t s  o f  A through E, I can read those. That 's 

Do you have anything else? Are there  any 

How about when the meter reader h u r t s  h i s  

t h a t  cause an estimated b i l l .  

18 f i n e .  
19 
20 other reasons? 
21 
22 knee? 
23 A. There could be other condi t ions.  
24 Q. Can you give me some t h a t  you're f a m i l i a r  
25 w i t h ?  
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1 A. You j u s t  sa id  one. The meter reader h u r t s  
2 h i s  knee. 
3 Q. Would you then estimate? 

5 Q. Okay. How about when there  a r e n ' t  enough 
6 meter readers t o  cover a l l  the rou tes .  Would you 
7 est imate then? 
8 MS, HILL: Object ion.  Foundation. 
9 Q. BY MR, REED: I s  t h a t  one o f  the  reasons 

10 
11 MS. HILL: Object ion.  Foundation. 
12 A. BY THE WITNESS: To my knowledge, t h a t ' s  
13 never been the  case, 
14 Q. BY DIR. REED: Okay. How about when meter 
15 
16 the b i l l i n g  window? 
17 MS. HILL: Objection. Foundation. 
18 p. BY MR. REED: Is t h a t  another reason? 

20 Q. And t h a t  has occurred, hasn' t  i t ?  

22 Q. Do you know whether the  computer system, as 
23 p resent ly  cons t i tu ted ,  i s  se t  up t o  i ssue b i l l s  on the 
24 25th day, the 35th day, or somethi 
25 each customer? I n  other words, wh 

4 A. Yes. 

t h a t ' s  n o t  l i s t e d  i n  A(3)? 

readers do n o t  ge t  i n  a l l  o f  t h e i r  data i n  t ime t o  meet 

19 A .  Yes. 

21 A. Yes. 

24 
1 a t ,  i f  you know? 
2 MS. HILL: Object ion t o  foundat ion.  
3 Compound. 
4 A .  BY THE WITNESS: The r u l e s  s t a t e  t h a t  b i l l i n g  
5 per iods w i l l  be between 25 and 35 days, 
6 Q. BY MR. REED: I know t h a t ' s  what t h e  r u l e  
7 says. I ' m  saying what do you do? How are you se t  up? 
8 I f  I ' m  b i l l e d ,  then how long i s  the c y c l e  be fore  I ' m  
9 b i l l e d  again under the present system? 

10 MS. HILL: Object ion.  Foundation. 
11 A. BY THE WITNESS: 25 t o  35 days. 
12 p. BY MR. REED: Okay. I s  there  a s i n g l e  
13 
14 
15 address i s  b i l l e d ?  

r o t a t i n g  date, l i k e  t h i r t y  days, f o r  each b i l l ,  or  does 
i t  vary fron month t o  month as t o  t h e  day a c e r t a i n  

18 question? 
19 A .  I t  w i l l  vary. 
20 p. I t  w i l l  vary w i t h i n  the 25 t o  35-day window. 
21 Correct? 
22 A .  Correct .  
23 p. But i f  a l l  the data i s n ' t  i n  when you get t o  
24 
25 Correct? 

the end of the 35-day window, you send ou t  an estimate. 
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A. 
Q. Okay. Why d o n ' t  you t e l l  me what you d o n ' t  

agree w i t h ,  
A .  W e l l ,  res ta te  i t .  
Q. What don' t  you agree w i th?  
A .  I t  i s n ' t  based t o  c l i c k  on 35 days. I t ' s  set  

up t o  b i l l  i n  25 t o  35 days. But f o r  each b i l l i n g  
r o u t e  o r  reading rou te ,  each month, there 's  the date 
s p e c i f i c  or a number o f  dates s p e c i f i c .  I t  doesn't 
s t a r t  on 25 and then au tomat ica l l y  end on 35. 

Q. So a t a r g e t  date i s  se t  up each month f o r  
each rou te .  I s  t h a t  c o r r e c t ?  Or i s  i t  a group o f  
dates? 

A .  A window. 
p. And t h e  window i s  smal ler  than t e n  days? 

p. Okay. T y p i c a l l y ,  what i s  t h a t  window? Two 

MS. HILL: Object ion.  Foundation. 
A. BY THE WITNESS: I ' m  n o t  sure. 
Q. BY MR. REED: Okay. But i f  the data i s n ' t  i n  

when the  window closes, the b i l l  i s  estimated? 
A .  Correct .  
Q. Has t h a t  always been the case, or i s  t h a t  

I don ' t  agree w i t h  t h a t  e n t i r e  statement. 

A .  Yes. 

days? Three days? 

j u s t  t h e  case under t h e  new system? 

26 
1 MS. HILL: Object ion.  Foundation. 
2 A, BY THE VITNESS: I cou ldn ' t  agree t o  always. 
3 n. BY MR. REED: To your knowledge, s ince 1996, 
4 has the  company had a system whereby there was a ta rge t  
5 window, and, i f  the da ta  wasn't i n ,  i t  would send out 
6 an  estimated b i l l ?  
7 A .  I c a n ' t  remember f o r  the  o l d  system. 
8 Q. How about f o r  t h e  new system? 
9 A .  I bel ieve  I answered t h a t .  

io 
11 can answer i t  again. 
12 MS. HILL: Do you understand the 
13 question? 
14 A. BY THE WITNESS: Would you ask i t  again? 
15 Q. BY MR. REED: Sure. Under the new system, i f  
16 the data i s n ' t  i n  by t h e  t a r g e t  date and the window i s  
17 c los ing ,  does the system then estimate? 

19 
20 place, t h a t ' s  always been the case? 
21 MS. HILL: Object ion.  Founda 
22 A .  BY THE WITNESS: To my knowledge. 
23 Q. BY MR. REED: Every th ing  I ask you i s  
2 4  knowledge. 
25 Okay. Under t h e  o l d  system, i f  you would 

p. I don ' t  be l ieve  you d i d ,  but ,  i f  you did,  you 

18 A. Yes. 
Q. And a t  leas t  s ince  the  new system was i n  

CYNTHIA J. JANKA, 4/22/2003 
27 

1 look a t  (c) ,  3 (c ) .  

3 Q. I t  says, " I f  the u t i l i t y  o r  meter reading 
4 serv ice  prov ider  i s  unable t o  ob ta in  an ac tua l  reading 
5 f o r  these reasons, meaning those s t a t e d  i n  C, i t  s h a l l  
6 undertake reasonable a l t e r n a t i v e s  t o  o b t a i n  a customer 
7 reading o f  the  meter.M 
8 Under the new system, do you know what steps 
9 are taken t o  ob ta in  a customer read ing  o f  the meter i f  

10 there  i s  a no-access problem? 
11 A. There are several  steps t h a t  can be taken. 
12 I ' m  n o t  necessar i ly  f a m i l i a r  with every s tep .  And I ' m  
13 not  necessar i ly  f a m i l i a r  w i t h  l a s t  week, 
14 year. 
15 Q. Okay. I ' m  i n t e r e s t e d  i n  what you know i s  
16 done, no t  what cou ld  be done. A l o t  o f  th ings  cou ld  be 
17 done. So do you know what i s  done under the present 
18 system? 
19 A. I couldn ' t  say f o r  c e r t a i n .  
20 p. As a consumer advocate, d i d  you become aware 
21 o f  s i t u a t i o n s  where an estimate was done because the  
22 meter reader d i d n ' t  have h i s  data i n ?  
23 A .  Could you exp la in  what you mean by " d i d n ' t  
24 have h i s  data i n " ?  
25 Q. Yeah. I t  hadn' t  been entered i n t o  the 

2 A. Yes. 

28 
1 computer, f o r  whatever reason. 
2 A .  There's more than one computer. So I d o n ' t  
3 know which - -  i f  you say the meter reader entered - -  
4 I ' m  no t  sure. Could you repeat the  question? Because 
5 i f  the meter reader entered the i n f o r m a t i o n  - -  t h a t  was 
6 your quest ion,  r i g h t ?  
7 Q. My quest ion was: Are you aware o f  s i t u a t i o n s  
8 where the  b i l l  was estimated because the  data had not 
9 been entered i n  t ime by the meter reader t o  meet the 

10 b i l l i n g  window? 

12 Q. Okay. I s  t h a t  something t h a t  you d e a l t  w i t h  
13 
14 MS. HILL: You're asking her f o r  a seven 
15 or e igh t -year  per iod? 
16 MR. REED: No. Under the  new system. 
17 She t o l d  me she doesn't remember anything p r i o r  t o  the  
18 new system, 
19 A .  BY THE WITNESS: I know there  were some 
20 problems i n  one p a r t i c u l a r  area. 
21 p. BY MR. REED: Which area was t h a t ?  
22 A .  I t ' s  the area where you'd men 
23 the  meter reader hurt h i s  knee. 
2 4  n. Bisbee? 
25 A. I f  you say so. I don ' t  have the  paperwork i n  

11 A .  Yes. 

on a monthly basis,  or was t h a t  j u s t  an i s o l a t e d  case? 
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f ron t  o f  me. 
p. Were you aware o f  any problems when you were 

advocating fo r  consumers where the meter reader just  
d idn ' t  get a l l  the reading done, and so i t  was 
estimated, even though he wasn't injured or missing or 
anything l i k e  that? 

?,. I know that when the meter reader i n  Bisbee, 
Douglas .- wherever i t  happened t o  be - -  had injured 
h i s  knee or was in jured i n  some way .- I can' t  
remember -. supplemental meter readers o r  other meter 
readers were brought i n  from other locations that were 
not fami l iar  wi th the ru ra l  area and were not able t o  
completely read the i r  books fo r  the day. 

consumer advocate with meter readers simply having too 
many meters t o  read and, therefore, estimating the ones 
they couldn't get data t o  the computer i n  time? 

A. I don't relaember any. 
Q. Okay. And you indicated that you d id  not 

know the o ld  procedures f o r  blue cards. Do you know 
the current procedures as t o  when and how blue cards 
are provided t o  customers? 

answered, 

Q. Have you had any problems when you were the 

MS. HILL: Objection. Asked and 

Q. BY MR. REED: Go ahead. 

n 

3( 
1 A. I don't remember what my answer was. 
2 Q. Just t e l l  me the t ru th .  
3 MS. HILL: Look, there i s  no reason t o  - -  
4 MR. REED: Well, when she says, " I  don't 
5 
6 
7 MS. HILL: When I make an objection, go 
8 
9 the question that 's there. I ' m  jus t  making my 

.o objection fo r  the record. 
11 THE WITNESS: A l l  r igh t .  
12 Q. BY MR. REED: Ei ther you know or you don't. 
13 Just tell me. 
14 MS. HILL: Here's the question. 
15 P,. BY THE WITNESS: No, I don' t .  

remember what my answer was," I mean, why does she need 
t o  remember what her answer was? 

ahead and look a t  the question, and then jus t  answer 

BY MR. REED: Did you ever get any questions 
were advocating fo r  consumers from consumers 

18 

!O 

asking about reading the i r  own meter? 
19 A, Yes. 

p.  Did you know then and you don't know now what 
Have you forgotten, or did you not know 

HILL: Objection. Compound I 

MR. REED: She understands the question. 
25 A. BY THE WITNESS: Customers who read the i r  own 
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meters and blue cards are two d i f fe ren t  things, 
p.  BY MR. REED: I understand tha t .  I asked 

you: Did you get c a l l s  from people who had questions 
about wanting t o  read the i r  own meter rather than be 
estimated? 

MS. HILL: That wasn't your question, but 
do you want t o  ask her that  question? 

MR. REED: I j u s t  did. 
A. BY THE WITNESS: Yes. 
Q. BY MR, REED: Did you know what t o  t e l l  them 

when they asked? 
A. I referred them t o  the meter reading 

department, 
Q. Okay. And so you jus t  referred them on, You 

didn' t  have an answer wi th respect t o  what the system 
was w i th  respect t o  reading the i r  own meters? 

A. 
t o  take care o f  the custoier 's concerns. 

Q. Okay. Did you ever, while you were an 
advocate fo r  consumers, look i n to  the question of 
whether the systern f o r  arranging self-reads met the 
requirements o f  the regulation? 

A. I don' t  believe so. 
Q. As you s i t  here today, do you know whether 

the system - -  now I ' m  ta lk ing  about the old system - -  

I l e f t  that t o  the meter reading department 

1 
2 
3 MS. HILL: Objection. Vague and 
4 ambiguous. 
5 ?.. BY THE WITNESS: To my knowledge, the old 
6 system met the requireinents o f  the Arizona 
7 Administrative Code. 
8 Q. BY MR. REED: You said you d idn ' t  know what 
9 the o ld  system was. How do you know i f  i t  meets the 
10 code? 
11 MS , HILL: Object ion. Argurnentati ve. 
12 Misstates her p r io r  testimony. 
13 Q. BY MR. REED: Go ahead. 
14 A. You were asking fo r  speci f ic  detai ls that I 
15 wasn't fami l ia r  with. Overall , did the systems adhere 
16 to  the Arizona Administrative Code? Yes. Specific 
17 detai ls o f  b i l l i n g  systems I am not fami l iar  wi th.  
18 How do you know - -  i f  you don't know the 
19 detai ls,  how do you know i f  those de ta i l s  met the 
20 requirements o f  the code? 
21 MS. HILL: Objection, Argumentative. 
22 P,. BY THE WITNESS: When I have a speci f ic  
23 
24 
25 

did or d id  not meet the requirements o f  the Arizona 
Administrative Code? Do you know? 

Q. 

customer complaint , I review that part icular customer 
complaint. I f  I have any questions as t o  whether a 
broader investigation or a look needs t o  be made, then 
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3 
that's forwarded on to the responsible people, 

Q. BY MR. REED: And who would that be? 
A .  There are different folks responsible for 

different situations. 
Q. Okay. Let's talk about now, when your job is 

assure compliance with the rules. Does the current 
system and all of its details for providing for 
customer reads meet the rules? 

MS. HILL: Objection. Calls for a legal 
conclusion. Foundation. 

A .  BY THE WITNESS: I'm not familiar with the 
customer read portion. 

Q. BY MR. REED: Okay. So you don't know if 
what they're doing now meets the rules? 

k,. Again, I'm not familiar with the customer 
read portion. 

Q. And you're also not familiar with the steps 
taken under the new system to obtain access when there 
is no access to a meter. Is that correct? 

A. I know there are a variety of steps. 
Q. Okay. What are those variety of steps? 
A .  To obtain a meter reading, we could send a 

Q. Okay. But you don't know the circumstances 
blue card for a customer read. 

under which a blue card is sent? 

3' 
1 
2 
3 Q. Okay, What else? 
4 A .  There i s  a dialer program. You can contact 
5 the customer, 
6 Q. Do you know whether that's done on the first 
7 second, third, fourth estimate? Do you know? 
B A. I'm not familiar with that. I don't 
9 remember. 

10 Q. Okay. What else? 
11 
12 at the customer's door, 
13 Q, But you're not familiar with the exact 
14 circumstances under which that was done? 
15 A .  Nor do I know if it's done every time or what 
16 the requirements are. 
17 Q. And you don't know what the requirements are 
18 
19 A.  Under the code? 
20 Q. Uh-huh, Yeah. What are the requirements for 
21 obtaining an actual reading? 
22 MS. HILL: Objection. Vague and 
23 ambiguous, 
24 A.  BY THE WITNESS: The requirements for 
25 

A. I don't know when they send them, if they 
send them every time, no, I don't. 

A. At times, a meter reader could leave a card 

under the code for doing that? 

obtaining an actual reading are that the customer 

1 provide APS unassisted access to the meter each and 
2 every month. 
3 Q. BY MR. REED: Okay. Would you look at four? 
4 MS. HILL: It's missing. 
5 Q. BY MR. REED: Beginning "After the third 
6 consecutive month, 
7 MS. HILL: It's that paragraph. 
8 P .  BY MR. REED: Okay. Do you know what steps 
9 are taken by APS under the current system to attempt t 

10 secure an accurate reading of the meter? 
11 A. I know there are reports. There's what we 
12 call a no-access report, where the meter reading 
13 department attempts to contact the customer, either 
14 maybe by phone, maybe by letter. You know, there are 
15 letters that go out, 
16 Q. Do you know the details of that? 
17 A.  The details as far as what they go through on 
18 each account? 
19 Q. No. Not on each account. The details of the 
20 prograi that is in place to accomplish what's set out 
21 in the regulation in front of you regarding securing a 
22 accurate reading of the meter. 
23 A.  I know that the meter reading department 
24 attenpts to obtain a read if one was not available. I 
25 also know that APS attempts to get a read every month. 
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P .  Okay. Do you know the details of either of 
those, or i s  that just sort of a general statement of 
policy? Do you know what they do? 

A .  They have a report, 
Q. Do you know when it goes out? When it's 

followed up on? who does the calling? 
k. APS bills in 21 different billing cycles 

throughout - -  it's not really a month. It rotates, 
depending, There are 21 separate billing cycles. Eac 
billing cycle produces a report of any accounts on tha 
particular - -  during that cycle where access was unabl 
to be obtained and a ineter reading was not obtained. 
So those reports would produce per cycle as the cycle 
produced. The meter reading department is in charge o 
working those reports. What they do in detail for 
that, I'm not familiar with. 

Q. You don't know what they do to work those? 
A. No. 
Q. Has anyone ever asked you to evaluate whether 

what they do to work those reports meets the 
requirements of the regulation? 

P .  Who asked you that? 
A. The Arizona Corporation Commission. 
Q. Okay. Who did you pass that to, to answer? 

A .  Yes. 
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1 marked for identification.) 
2 MS. HILL: I think this is the question 
3 that was pending, Cynthia, Were you part of the meter 
4 readinglbilling task force? 
5 Q. BY MR. REED: This task force, who was on it? 
6 A. Sandy Alexander, Bonnie Coffey, Michael 
7 Goguen, Shereen Loveridge, Cynthia Singley, Bill 
8 Sommers, Jana Van Ness, Dick Ray. 
9 Q. So you weren't on it? 
10 A .  Singley is my maiden name. 
11 Q. Okay. And this was a direct report to Bill 
12 Post? 
13 A. Yes, 
14 Q. Did you find anything wrong at all? 
15 A.  By anything wrong, are you speaking back to 
16 the Arizona Administrative Code? 

18 A.  I don't believe -. I don't remember that 
19 there were any in violation of the Arizona 
20 Administrative Code, nor does the document jog my 
21 memory that there was anything in violation of the 
22 Arizona Administrative Code. 
23 Q. But nevertheless, there were a series of 
24 commitments made to the ACC to change things, weren't 
25 there? 

11 Q. Uh-huh. 

A .  Who did I pass that to? 

A .  I don't understand. 
Q. Yeah, Who answered the question? You? 
P,. The meter reading department. 
Q. Okay. So you weren't involved in answering 

that question? 
A. I'm involved in gathering information. I 

wouldn't know exactly how the meter reading department 
operated on a day-to-day basis. 

Q. Did you gather the information and pass it on 
to the Commission? 

A.  I was a part of a team that gathered the 
information, yes. 

Q. Okay. And in that capacity, did you find out 
what they were doing? 

A.  That was, I believe, in 1996. 
Q. Okay. Did you find out that they weren't 

following the regulations in 1996? 
A. In what particular - -  I mean - -  weren't 

following the regulations. I don't know . . , 
Q. Were you part of the meter readinglbilling 

task force? 
A.  Yes. 

(Deposition Exhibit Nos. 12 and 13 were 

Q. Uh-huh. 
1 MS. HILL: Objection. Foundation. No 
2 reference to time. 
3 A. BY THE WITNESS: I believe the document 
4 speaks to enhancements. 
5 Q. BY MR. REED: Enhancements. What are 
6 enhancements? 
7 A. I believe the things that were established 
8 
9 our custofiers. 

10 Q. Okay. What part of - -  well, were there 
11 
12 specific tasks? 
13 A. I don't remember any subcommittees. There 
14 may have been. 
15 Q. Was there a thorough revi 
16 bi 1 ling practices and procedures? 
17 MS. HILL: Objection. Foundation. 
18 A. BY THE WITNESS: I believe that's what 

here were done in order to provide better service to 

subcommittees within that group where you were assigned 

EED: That's not wh 
21 Was it a thorough review of the practices 
22 procedures? 
13 MS. HILL: Objection, Foundation. 
14 A. BY THE WITNESS: Again, the document states 
25 that it was a thorough review, and I have my name on 

4 
1 the document. I believe the document. 
2 Q. BY MR. REED: Would you please answer the 
3 question? That's not answering the question. I can 
4 read the document. I want to know whether, in your 
5 experience, regardless of what the document says, it 
6 was a full and thorough review? 
7 A. Review of what? 
8 MS. HILL: Objection. Foundation, 
9 Q. BY MR. REED: Of the billing practices and 
10 procedures, 
11 A. I believe it was. 
12 Q. Thank you. Were any of the issues that we've 
13 discussed today that you don't remember anything about 
14 part of that review? 
15 MS. HILL: Objection. Vague and 
16 ambiguous, 
17 MR. REED: Oh, no, it's not. 
18 A. BY THE WITNESS: Whatever I don't remember 
19 about today, that's - -  that's a huge amou 
20 know what you're talking about. You've a 
21 of questions that I don't have direct knowledge of. 
22 Q. BY MR. REED: Okay. Let's get specific. Did 
23 that report deal with the question of how many 
24 estimated bills would go out on an account before there 
25 was any attempt to obtain access? 
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4 1  
A .  I don't  b e l i e v e  so. 
p. D id  the review address whether there was 

compliance w i t h  the  requirement t h a t ,  i f  the u t i l i t y  o r  
meter reading prov ider  i s  unable t o  ob ta in  an ac tua l  
reading f o r  these reasons, i t  s h a l l  undertake 
reasonable a l t e r n a t i v e s  t o  ob ta in  a customer reading o f  
the  meter? I s  there  anything i n  t h e  r e p o r t  about 
whether t h a t  was be ing  complied w i th?  

speak t o  t h a t .  
A .  The document you have i n  f r o n t  of me doesn't 

p. I s  there a " b u t "  coming? I t  doesn't? 
A .  The document - -  
Q. Okay. So t h a t  wasn't one o f  the th ings t h a t  

was reviewed? 
A .  I ' m  not  sure t h a t  the document you have i n  

f r o n t  o f  me i s  a l l  o f  t h e  review. 
p. That was produced by your counsel. Do you 

have any reason t o  b e l i e v e  i t ' s  incomplete? 
A .  I don't  have any reason t o  be l ieve  t h i s  i s  

ncomplete. I bel ieve  there  were other pieces o r  
fo l low-up t o  t h i s  document. 

0. Were they produced by t h a t  committee? 
A .  Yes. 

MR. REED: Have I received a l l  o f  those, 
Counsel? 

4 2  
1 MS. HILL: I don't  know. I don't  know. 
2 HR. REED: I would ask t h a t  they be 
3 produced i f  they haven' t  been produced. 
4 MS. HILL: Wel l ,  t o  the extent they ' re  
5 re levant ,  they c e r t a i n l y  w i l l  be produced o r  have been 
6 produced. I don ' t  know offhand what Cynthia i s  t a l k i n g  
7 about as we s i t  here today. 
8 MR. REED: A l l  I ' m  sa 
9 document i s  responsive, then f o l l o  

10 document would be responsive, too. 
11 MS, HILL: Not necessar i ly .  But I w i l l  
12 be g lad  t o  look  a t  i t  and check i n t o  i t .  
13 MR. REED: I t h i n k  necessar i ly ,  but  we 
14 can disagree about t h a t .  
15 THE WITNESS: Can we take a break? 
16 MS. HILL: Sure. 
17 MR. REED: Sure. 
18 (The deposi t ion was a t  recess from 2 3 5  p.m. 
19 t o  2:47 p.m.) 
20 (Deposition E x h i b i t  No. 14 was marked f o r  
21 i d e n t i f i c a t i o n ,  ) 
22 Q. BY MR. REED: Now, I ' v e  looked through - -  
23 
2 4  
25 

j u s t  take a look a t  E x h i b i t  14. I ' v e  looked through 
i t ,  and I can' t  f i n d  a date. So i f  you could tell me, 
was t h a t  produced about the sane t ime as the committee, 
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4 
or does i t  look  f a m i l i a r  a t  a l l ?  

MS. HILL: Object ion.  Compound. 
A. BY THE WITNESS: I t  i s  f a m i l i a r .  By t h e  

Q. BY MR. REED: Yeah. The l i s t  of people tha t  

p. So was t h i s  one o f  the  supplemental documents 

Q. Are there  any more l i k e  t h i s ,  do you know, 

A. I don ' t  be l ieve  so. 
p. Okay. At the  t ime of t h i s  i n v e s t i g a t i o n ,  d i d  

committee, do you mean - -  
you go t  o f f  the previous e x h i b i t .  

you were r e f e r r i n g  t o  e a r l i e r ?  

w i t h  no dates on then? 

A .  Yes. 

A .  Yes. 

all estimated b i l l s  have "est imate" p r i n t e d  on them? 
I n  other words, adv is ing  the  consumer i t  was an 
es t  ima t e, 

A. No. 
MS. HILL: Object ion.  Foundation. 

p. BY MR. REED: When was t h a t  p u t  i n t o  e f f e c t ?  
MS, HILL: Object ion.  Foundation. 

A. BY THE WITNESS: I be l ieve  i t  was 1996. 
Q. BY MR. REED: At t h a t  t ime, d i d  the s y s t e i  

automat ical ly estimate demand - -  
MS. HILL: Object ion.  Foundation. 

4 
1 e. BY MR. REED: - -  on a demand meter? 
2 MS. HILL: I ' m  sor ry .  Object ion.  
3 Foundation. 
4 9. BY MR. REED: On a demand meter? 
5 MS. HILL: Object ion.  Foundation. 
6 A .  BY THE WITNESS: I don't  r e c a l l ,  so I ' m  
7 
8 
9 absolutely sure. 

seeing i f  t h e  document s t a t e s .  
I don ' t  see t h a t  i n  the document, and I ' m  n o t  

p. BY MR. REED: Okay. Does the present system 
t imate demand on demand meters? 

A. Yes. 
13 Q. Okay. Were you invo lved i n  the process of  
14 determining the  formula t h a t  should be used t o  
15 ca lcu la te  estimated demand t h a t ' s  i n  the system? 
16 A. I was not a p a r t  o f  the ac tua l  ca lcu la t ions .  

as t h a t  Janet Smith t h a t  d i d  t h a t ?  

19 
20 
21 
22 
23 by the present system? 
24 MS. HILL: Object ion.  Foundation. 
25 A. BY THE WITNESS: I bel ieve  t h a t  would be 

Q. Do you know whether a b i l l  t h a t  i s  generated 
by the meter reader scoping the kWh, b u t  where he 's  
unable t o  rese t  and read the  kW, whether tha t  i s  
counted as an estimated b i l l  or  n o t  an estimated b i l l  
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1 
2 b i l l .  
3 Q. BY MR, REED: Because the kW i s  being 
4 estimated? 
5 A. 
6 answering i t  c o r r e c t l y ,  
7 Q. Sure. 
8 A .  
9 

10 
11 MR. REED: Would you 
12 E x h i b i t  3? 
13 THE WITNESS: Okay. 
14 Q. BY MR. REED: I s  t h i s  the est imat ing 
15 methodology t h a t  i s  c u r r e n t l y  i n  use i n  the system f o r  
16 automated demand est imates? 
17 MS. HILL: Object ion.  Foundation. Vague 
18 and ambiguous. 
19 A .  BY THE WITNESS: I ' m  no t  sure. 
20 Q. BY MR. REED: Okay. Would you look  a t  
21 E x h i b i t  8? 
22 A .  Okay. 
23 Q. L e t ' s  s t a r t  w i t h  the  35 percent on both o f  
24 
25 A. Okay. 

c a l c u l a t e d  as an est imated .- shown as an estimated 

L e t  me read the quest ion again, make sure I ' m  

I know t h a t  i t ' s  coded as a demand n o t  rese t .  
And I c a n ' t  remember whether t h a t  code then generates 
the  est imate f o r  sure. I would have t o  r e f e r  t o  notes. 

the  r e s i d e n t i a l  ra tes ,  t h a t  statement there. 

46 
1 
2 
3 t h a t  the company expects the consumer t o  pay, Correct? 
4 
5 plugged i n t o  the  formula. 
6 MS. HILL: Object ion.  Foundation. I ' m  
7 s o r r y .  
8 A. BY THE WITNESS: I don ' t  understand the 
9 quest ion.  

10 Q. BY MR, REED: Okay. L e t ' s  walk through t h i s  
11 i n  sequence. 
12 You ind ica ted  e a r l i e r ,  I t h i n k  we can agree, 
13 t h a t  the  computer system, e i t h e r  from i t s  incept ion  or 
14 c e r t a i n l y  no l a t e r  than 1999, was est imat ing demand on 
15 some meters. Correct? 
16 A. That 's my understanding. 
17 Q. And i t  was doing i t  automat ical ly by reason 
18 o f  a formula. Correct? 
19 MS. HILL: Object ion.  Foundation. 
20 A. BY THE WITNESS: I know there i s  a formula, 
21 Q. BY MR. REED: I n  e i t h e r  1998 or 1999, were 
2 2  you invo lved i n  having t h a t  formula submitted t o  or 
23 approved by the Commission? 
24 A .  I was not.  
25 Q. Do you know i f  anybody was? 

Q. So I ' m  c l e a r  what t h a t  i s ,  t h a t  i n  e f f e c t  
creates a p a r t i c u l a r  est imated b i l l  on a demand meter 

When I say t h a t ,  I mean the 35 percent 

4 
1 A. I don' t  know. 
2 p. And t h a t  would be i n  E x h i b i t  6, t h a t  formula, 
3 which i s  a 50 percent,  45 percent, 60 percent formula. 
4 MS. HILL: I ' m  sor ry ,  Bar ry .  I s  there  a 
5 quest ion pending? 
6 MR. REED: Yeah, I'll go back and ask i t  
7 again. 
8 Q. BY MR. REED: Looking a t  E x h i b i t  6, do you 
9 r e c a l l  there being a 45150160 percent formula f o r  

10 demand meters i n  1999? 
11 A .  I ' m  no t  involved t o  t h a t  d e t a i l .  
12 Q. But t h a t  formula, t o  your knowledge, was no t  
13 approved by the Commission? 
14 A. To my knowledge, I have no knowledge o f  t h a t .  
15 Q. Okay. Then i f  y o u ' l l  look  a t  the  one t h a t ' s  
16 been marked E x h i b i t  8, then there 's  a proposal  i n  the 
17 t h i r d  paragraph o f  the  middle e-mai l  t o  make a change 
18 i n  the load fac to rs  f o r  est imat ing dema 
19 Correct? 

21  Q. Okay. Were you ever p a r t  o f  any e f f o r t  t o  
22 submit t h a t  f o r  approval t o  the Commission? 

24 Q. Do you know i f  anybody was? 
25 A .  No. 

20 A. Yes. 

23 A. 10. 

41 
1 Q. And then i f  you look  a t  the  top ,  there  i s  a 
2 June 2 5 ,  2002, statement from Janet Smith: "We are 
3 going with 35 percent on both o f  the r e s i d e n t i a l  
4 ra tes . "  Do you see tha t?  

6 
7 approved by the Commission? 
8 A .  No. 
9 Q. Have you ever ta lked  t o  anybody about having 

10 
11 A. Not t h a t  I remember. 
12 MR. REED: Okay. Could you mark t h a t  
13 one, please? 
14 (Deposition E x h i b i t  No. 15 was marked f o r  
15 i d e n t i f i c a t i o n , )  
16 0. BY MR. REED: There i s  a 
17 
18 
19 up w i t h  something. 
20 
21 Q. Second paragraph on the top e-mai l .  Do you 
22 see tha t?  
23 A .  Okay. 
2 4  Q. Okay. Were you p a r t  o f  t h a t  process o f  
25 

5 A .  Yes. 
ever t a l k  t o  you about having t h a t  

t h a t  approved by the Commission? 

Janet Smith t h a t ,  i n  i n i t i a l l y  designing the  es t imat ing  
system, she says t h a t  they had about 20 minutes t o  come 

coming up w i t h  an est imat ion methodology i n  20 minutes? 
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A. No. 

MS. HILL: Object ion.  Assumes f a c t s  no t  
i n  evidence, Mischaracter izes the document. 

Q. BY MR. REED: Sor ry .  About 20 minutes. 
MS, HILL: Same ob jec t ions .  

A. BY THE WITNESS: I wasn't invo lved i n  t h i s .  
p. BY MR. REED: D i d  you have any p a r t i c i p a t i o n  

i n  c r e a t i n g  an e s t i m a t i n g  procedure f o r  demand meters? 
A. I know I was aware o f  the  process. I d i d n ' t  

a c t u a l l y  p a r t i c i p a t e  i n  i t .  
p. And you d i d n ' t  p a r t i c i p a t e  i n  having tha t  

approved, you've a l ready  t e s t i f i e d ?  
A .  No, I d i d  no t .  

MR. REED: Okay. I need t o  take about 
two minutes. 

(The depos i t ion  was a t  recess from 3:03 p.m. 
t o  3:12 p.m.) 

(Deposi t ion E x h i b i t  No. 16 was marked f o r  
i d e n t i f i c a t i o n . )  

Q. BY MR. REED: J u s t  a qu ick  p o i n t .  I f  you'd 
look  a t  t h a t  document, i s  t h i s  a t r a i n i n g  manual o f  
some kind; do you know? Does i t  look  f a m i l i a r ?  

A. I don't  know. I ' m  no t  f a m i l i a r  with i t .  
p. I f  you l o o k  a t  page 1543, there  i s  a 

statement there about APS p o l i c i e s  and procedures. 
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50 
A .  Okay. 
Q. I f  you go on t o  page 1545, p o i n t  10, i t  says: 

''kl (demand) metered accounts cannot be estimated." 
A .  Okay. 
p. Does t h a t  r e f r e s h  your r e c o l l e c t i o n  as t o  

whether the o l d  system cou ld  i n  f a c t  do estimated 
demand reads? 

A. No. 
Q. Okay. Do you know how a demand meter works? 
A .  I ' m  f a m i l i a r  w i t h  the b i g  p i c t u r e .  I ' m  not  

f a m i l i a r  w i t h  the d e t a i l s .  
Q. L e t ' s  t r y  - -  
A. I ' v e  never been able t o  get t h a t  s t r a i g h t  i n  

Q. L e t ' s  t r y  a l i t t l e  b i g  p i c t u r e  s t u f f .  
I f  we assume you've got a month where the 

my mind. So , . 

demand p a r t  o f  the  meter i s  no t  read, i t ' s  no t  then 
phys ica l l y  reset t o  zero.  Correct? 

Okay. And then if i n  the  next month i t  goes 
t o  the highest poss ib le  demand, and then f o r  another 
three months i t ' s  n o t  read, when i t  i s  f i n a l l y  read i n  
the - -  what i s  t h a t ?  - -  s i x t h  month, the  reading you 
get w i l l  be the h ighes t  p o i n t  i t  reached and hasn' t  
been set back from. Is t h a t  cor rec t?  

A .  That 's c o r r e c t .  
Q. 
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5 
MS. HILL: Object ion,  Foundation. 

A .  BY THE WITNESS: That 's a long quest ion.  
Q. BY MR. REED: Want me t o  take another shot a t  

A. Take i t ,  please. 
Q. I'll s i m p l i f y  i t .  L e t ' s  use t h i s  as a l i t t l e  

background. Month one, you get a reading. Okay? So 
i t ' s  read t h a t  the  demand i s  X. Okay? 

Q. Month two, there  i s  no reading, and the  
demand i s  Y, b u t  i t ' s  n o t  rese t .  

A. Okay. 
p. For month three, four, and f i v e ,  you've got a 

problem, which i s  t h a t  i t ' s  no t  read again f o r  whatever 
reason. Then i n  month s i x ,  i t ' s  read again. The 
reading, because i t ' s  never been turned back from Y i n  
those estimated months, w i l l  s t i l l  be Y .  Correct? 

A. BY THE WITNESS: The reading would be the  
highest amount of  energy t h a t  was r e g i s t e r e d  dur ing  any 
o f  those p o i n t s .  

Q. BY MR. REED: Correct .  
A. Not necessar i l y  Y. 
0. Right.  Wel l ,  yeah. Correct .  I f  Y i s  the 

highest p o i n t  i t  reaches dur ing  any o f  those months, 

i t ?  

A. Uh-huh. 

MS. HILL: Object ion.  Foundation. 
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52 
then i t  w i l l  show Y? 

A .  Correct .  
Q. Okay. M y  quest ion  i s :  When the  b i l l  goes 

out fo r  month s i x ,  i t  w i l l  show Y as the  bas is  f o r  t h e  
reading, even though Y may n o t  have been reached dur ing  
month s i x .  Correct? 

MS. HILL: Object ion.  Foundation. 
A. BY THE WITNESS: Could you rephrase? 
n. BY MR. REED: Sure. I n  month s i x ,  a b i l l  

goes out,  and t h a t  b i l l ,  i f  I ' m  cor rec t ,  w i l l  use Y as 
the demand fac to r .  Correct? 

MS. HILL: Object ion.  Foundation, 
Q. BY MR, REED: And then i t ' s  rese t  i n  month 

A. Okay. 
Q. Okay? But the  f a c t o r  i t ' s  using, because 

i t ' s  been estimated i n  previous months, i n  t r u t h ,  
nobody can know whether Y was the h ighes t  usage i n  
month s i x ,  month two, three, four ,  o r  f i v e .  Correct? 

A. BY THE WITNESS: I f  we weren't able t o  get 
meter readings i n  months three, four ,  f i v e ,  then the 
demand reading could have been establ ished dur ing  month 
three, four ,  f i v e ,  or  s i x .  

s i x .  

MS. HILL: Object ion.  Foundation. 

p. BY MR. REED: Or two? 
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5 4  
r e c o n c i l i a t i o n  w i t h  respect t o  t h a t  t h a t  you have w i t h  
the kWh. That's c o r r e c t ,  i s n ' t  i t ?  

MS. HILL: Object ion.  Vague and 
ambiguous. 

A. BY THE WITNESS: Would you r e s t a t e  i t ?  
Q. BY MR. REED: Sure. You cannot achieve the  

same c e r t a i n  r e c o n c i l i a t i o n  when you f i n a l l y  get a read 
with respect t o  demand t h a t  you can w i t h  respect t o  
kWh. Correct? 

A. I w i l l  a lso  n o t  know what the  read was f o r  
kWh on the  day the meter was supposed t o  be read f o r  
month th ree ,  four ,  and f i v e .  

reconc i le  them a t  the end because you know where you 
wound up, So you can reconc i le  whether your estimates 
were h i g h  or low and then balance i t  out. Correct? 

A. We can ' t  necessar i l y  reconc i le  whether the 
estimates were h igh  or low. We can determine t h a t  the 
customer used an amount c e r t a i n  of  k i l o w a t t  hour energy 
between the  l a s t  t ime we got a read and the next t ime 
we got  a read. 

Q. Correct .  And w i t h  respect t o  demand, t h a t ' s  
j u s t  no t  possible? 

A. That 's cor rec t .  
Q. So even t h a t  s i x t h  one may i n  f a c t  r e f l e c t  

Q. Oh, absolutely,  But you are able t o  

53 
1 A. Or two. 
2 p. There i s  no way t o  know? 
3 A. No, 
4 p. Under your system, i s  tha t  an es t ina ted  b i l l ?  
5 Is "est imate" w r i t t e n  on there? 
6 MS. HILL: Object ion.  Foundation. 
7 A. BY THE WITWESS: Which month? 
8 Q. BY MR, REED: S i x .  
9 MS. HILL: Object ion.  Foundation. 

10 A. BY THE WITNESS: I don't  know. I would have 
11 t o  research t h a t ,  
12 Q. BY MR. REED: Okay. And i f  you're t a l k i n g  
13 about a kWh meter, when you eventual ly do read i t ,  you 
14 can obviously reconc i le  the previous month's 
15 consumption by seeing whether you underestimated o r  
16 overestimated. Correct? Talk ing j u s t  kWh now. 

18 p. On kW readings, you can ' t  r e a l l y  reconc i le  
19 those previous months, can you, because you don' t  know, 
20 because i t  was never r e s e t  t o  zero, what the  h igh  p o i n t  
21 was i n  those months? You're j u s t  guessing, bas ica l l y .  
22 I s  t h a t  cor rec t?  
23 A. Well ,  i t ' s  an estimate based on the  
24 customer's p r i o r  usage. 
25 Q. Correct .  But there  i s  no p o s s i b i l i t y  of a 

17 A. Yes. 
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1 
2 
3 
4 one. Correct? 
5 MS. HILL: Object ion,  Foundation. 
6 Incomplete hypothe t ica l ,  
7 A. BY THE WITNESS: Could you r e s t a t e  i t ?  
8 Q. BY MR. REED: Yeah. Because the r e s e t t i n g  of 
9 demand i s n ' t  occur r ing  u n t i l  month s i x ,  i t  won't be 

10 u n t i l  month seven t h a t  y o u ' l l  be g e t t i n g  the  f i r s t  
11 accurate, known accurate, demand reading. Correct? 
12 MS. HILL: Object ion.  Foundation. 
13 A. BY THE WITNESS: Whenever we're able t o  rese t  
14 the demand, the next month would i n d i c a t e  the demand 
15 t h a t  was used between t h a t  25 t o  35 days. 
16 Q. BY MR. REED: Right.  S ix  and seven. Between 
17 s i x  and seven, you would then know t h e  demand? 
18 A. From the month i t  was estimated, when we do 
19 get  an estimate, the c o r r e c t  read and t h e  meter i s  
20 rese t .  Then w e ' l l  know f o r  the nex t  month what was 
21 used between t h a t  25 and 35 day-per iod.  
22 Q. Correct .  But i f  i t ' s  been overestimated, 
23 underestimated, i n  the  p r i o r  months, t h a t  i s  n o t  
24 something t h a t  you can recapture w i t h  t h a t  seventh 
25 month reading, i s  i t ?  

the h igh  p o i n t  i n  another month o ther  than the month 
when you're a c t u a l l y  doing the reading, and i t  won' t  be 
u n t i l  the  seventh month t h a t  y o u ' l l  g e t  an accurate 
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5(  
A. We're n o t  ab le  t o  recapture t h e  demand read 

i f  we go out f o r  a monthly read and we're n o t  able t o  
ob ta in  t h a t  read. We a r e n ' t  able t o  recapture t h a t  
unless - -  you know, you could never recapture t h a t .  

Q. Okay. And you s a i d  you don ' t  know whether or 
what the b i l l  i n  month s i x  says as t o  whether i t ' s  an 
estimate or not? 

A. Not f o r  sure. I c a n ' t  remember. 
Q. Do you know what the b i l l  t o  the consumer 

says i f  t h e  reader can scope the  kWh p a r t  o f  the meter 
bu t  can ' t  get  i n  t o  r e s e t  the meter? Would the system 
as i t  now e x i s t s  t r e a t  t h a t  as being a read because i t  
read the kWh, or would i t  k i c k  i t  out  and t r e a t  i t  as a 
no t  read because i t  d i d n ' t  have the demand? I f  you 
know. 

MS. HILL: Object ion.  Compound. 
A .  BY THE WITNESS: A l l  I ' m  c e r t a i n  o f  i s  tha t ,  

i f  the demand i s  no t  r e s e t ,  then t h a t  should be 
ind ica ted  on the customer's b i l l .  

i n t o  e f f e c t ?  
Q. BY MR. REED: Okay. And when was t h a t  put 

MS. HILL: Object ion.  Foundation, 
Q. BY MR. REED: I f  you know. 
A. I don't  remember. 
Q. Okay. I s  there  any program t h a t  you're aware 
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5 
o f  currently t o  move people from demand t o  nondemand 
meters i f  there are no-access problems? 

A. I f  there are no access problems? 
p.  I f  there are problems with no access. 
A. Could you restate i t ?  
e.  Yeah. I f  there are problems gett ing access, 

do you have a program t o  move people o f f  o f  demand 
meters? ' 

MS. HILL: Objection. Foundation. 
A. BY THE WITNESS: A requirement of a demand 

ra te  i n  the rules i s  tha t  there i s  unassisted access t o  
the meter each month. So I do believe, a t  certain 
times, customers are not - -  are moved o f f  a demand ra te  
i f  access i s  not provided. 

Q. BY MR. REED: Do you know what the parameters 
o f  that are, what the tolerances are before they are 
moved? 

A. I don't know tha t .  
Q. Were you involved back i n  1996 i n  a dispute 

involving a Mr. Bien-Willner? 
A. I have spoken w i th  Mr. Bien-Willner regarding 

disputes on several occasions. 1996 could have been 
one o f  those. 

p.  Okay. Were you aware o f  a large payment by 
APS t o  Mr. Bien-Willner i n  1996 o f  about a quarter o f  a 

5 
1 mi l l i on  dollars? 
2 A. I am aware o f  a payment made t o  
3 Mr. Bien-Willner. I wasn't d i rec t l y  involved with 
4 that .  
5 Q. Do you know why i t  was made? 
6 A .  I wasn't d i rec t l y  involved with that. So I 
7 do not. 
8 Q. Who was d i rec t l y  involved; do you know? 
9 A. Not fo r  sure. 
0 p. Do you know what h is  complaint was? 
1 P,. Again, I wasn't d i rec t l y  involved with that. 
2 Q. Okay. How about a Mr. Ciccone? 
3 C-i-c-c-o-n-e.  Do you remember that case? 
4 A. Yes. 
5 p.  Was he paid an amount o f  money - -  
6 MS. HILL: Objection. Foundation. 
7 Q. BY MR. REED: - -  t o  dismiss a claim? 
8 MS. HILL: Objection. Foundation. 
9 Q. BY MR. REED: I f  you know. 
0 A .  No. 
'1 Q. You don't know? 
12 A. He wasn't paid an amount o f  money t o  dismiss 
13 a claim. He had a complaint that  was resolved through 
14 the Corporation Commission. 
15 p. And was he paid $5,000? 
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P,. No, s i r ,  
p. Was he offered $5,000? 

MS. HILL: Objection, Foundation. 
p.  BY MR, REED: I f  you know. 
A.  I don't have d i rec t  knowledge o f  tha t ,  
Q. Do you have indirect  knowledge of that? 

MS. HILL: Objection. Foundation, 
p.  BY MR. REED: Did somebody t e l l  you that? 

Q. Who to ld  you that? 
A. I don't remember. 
Q. I can't remember i f  I asked you t h i s .  I f  I 

Do you reca l l  when the word "estimate" was 

A .  I don't reca l l .  
p.  Okay. And do you reca l l  a time where there 

was a problem with b i l l s  being estimated f o r  more than 
three months without taking the steps necessary t o  
obtain a reading? The system would automatically 
estimate beyond three months under the o ld  system? 

A .  Could you - -  I think there i s  more than one 
question there. Could you restate? 

p.  Yeah. Did the old system, t o  your knowledge, 
a t  any time do automatic estimates beyond three months? 

A. Yes. 

did, I apologize. I don't remember the answer. 

added t o  b i l l s  that were estimated? 

E 
1 A. Yes. 
2 p.  And what time was that? 
3 MS. HILL: Objection. Foundation, 
4 A. BY THE WITNESS: I don't know, 
5 e. BY MR. REED: Was i t  up through 1998; do you 
6 know? 
1 MS. HILL: Objection. Foundation, Calls 
8 fo r  speculation. 
9 A .  BY THE WITNESS: I don't know. 

10 Q. BY MR. REED: You don't know? Was tha t  a 
11 
12 
13 
14 b i l l s ?  
15 A .  The customer concerns that I receive 
16 regarding mult ip le estimated months of b i l l i n g  are 
17 f a i r l y  consistently due to  a lack o f  access t o  the 
18 meter. 
is Q. Okay. Does the or did the o ld  system kick 
20 out a proposed automatic b i l l  beyond three months so 
21 that  there could be follow-up w i th  the customer to  
22 ensure access? 
23 MS. HILL: Objection. Foun 
24 p.  BY MR. REED: Do you know? 
25 A.  Could you restate that? 

problem, as an advocate for consumers, that you had t o  
deal with a t  a l l  I where consumers were concerned about 
getting month a f te r  month a f te r  month o f  estimated 
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Q. Yeah. Was there an exception in the old 
system that would create a list of no-access accounts 
that could be called after three months? 

A .  BY THE WITNESS: I believe so. 
Q. BY MR. REED: And when was that put in place; 

A. I don't recall. 
e.  Was that something the I T  people would know? 

Q. BY MR. REED: Do you know? 

P.. BY THE WITNESS: I don't know. 
e. BY MR. REED: who would know? 

MS. H ILL :  Objection. Foundation. 

do you know? 

MS. H ILL :  Objection, 

MS. H ILL :  Calls for speculation. 

MS. H ILL :  Objection. Calls for 

MR. REED: Not if she knows who knows. 

MR. REED: Okay. 
MS. HILL: How can she know who knows? 

She knows what she knows, Barry. 
MR. REED: Of course she can know who 

knows. If it's somebody's particular responsibility 
and she knows it's somebody's responsibility, she can 
tell me that. Do you know who knows how many paper 

speculation, 

A. BY THE WITNESS: I don't know. 

1 clips are ordered in your office? I expect you do. 
2 MS. HILL: I have absolutely no idea. 
3 MR. REED: You probably would start with 
4 
5 MS. HILL: I don't think she would know 
6 either, Barry. 
1 e.  BY MR. REED: Whose responsibility is it to 
8 
9 problems? 
0 MS. HILL :  Just so we are clear, are you 
1 
2 MR. REED: Let's start with today. 
3 MS. H ILL :  Objection. Foundation. 
4 A. BY THE WITNESS: As of today, it would be 
5 
6 department. 
1 p. BY MR. REED: Who heads up information 
8 services? 
9 P,. I don't know. 
0 e.  Okay. Is there somebody that you know of who 
1 is sort of the guru of the CIS system, the new one, 
2 somebody who really knows it inside and out? 
3 A. I don't know. 
4 Q. You indicated earlier that your presen 
5 was to interface with the Commission. 

the office manager, I would think. 

know how the computer system handles various estimatin! 

asking her as of today? 

someone, I would think, in our information services 
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A. Correct. 
Q. How often do you meet with the Commission? 
A.  I don't meet with them very often. 
e.  How often do you communicate with them? 
A. Some days more than others. We usually 

communicate when they have a specific customer 
complaint or concern. 

your relationship with the Commission? 

the Commission, 

months on how you're doing in terms of compliance with 
the administrative code, for instance? 

e.  Do you have any reporting requirements in 

A. I don't have any reports that I provide to 

Q. I mean, you don't have to report every six 

MS, H ILL :  You're talking about you, 

MR. REED: Well, she is the liaison. 
anka, in that sentence. Correct? 

Q. BY MR. REED: Does the company have a 
reporting requirement to the Commission? 

A. No, 
e.  Okay. Does the coinpany file i t s  rates with 

the Commission? 

Q. Does it file its estimating procedures with 
A. Yes. 

the Commission? 
~ _ _ _ _  

6 
1 MS. H ILL :  Objection. Foundation. 
2 A. BY THE WITNESS: I don't know. 
3 Q. BY MR. REED: Have you ever filed an 
4 estimating procedure with the Commission? 
5 A .  No. 
6 Q, Have you ever been involved in asking the 
7 Commission to approve or disapprove any estimating 
8 procedure at any time? 
9 A.  Not that I remember. 

io Q. When you make a change in your estimating 
11 
12 the Commission? 
13 MS. H ILL :  Objection. Foundation. 
14 A.  BY THE WITNESS: I don't know. 
15 Q. BY MR. REED: Is there somebody that you 
16 report to with respect to your contacts with the 
17 Commission? 
18 A. Could you be more specific? 
19 Q. Yeah, Do you file a report with your boss 
20 
21 
22 of thing? 

procedures, do you know whether it is routine to advise 

saying, 'The following is a suamary of ay contacts with 
the Commission for the month of April 2003," that kind 

23 A. Yes. 
Q. And who do you give that to? 
A. A1 Propper. 
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Q. And do you copy the Commission on tha t?  
A .  No. 
Q. And does the Commission ever discuss p o l i c y  

matters w i t h  you, o r  do they j u s t  discuss i n d i v i d u a l  
complaints? 

A .  I n d i v i d u a l  compl a i  nts.  
Q. Okay. 
A .  There may be p o l i c y  matters t h a t  come up i n  

Q. Sure. And i f  a p o l i c y  comes up i n  
discussing an i n d i v i d u a l  complaint. 

discussions about an i n d i v i d u a l  complaint, do you deal 
with tha t ,  or do you pass t h a t  along? 

A. My r o l e  r e a l l y  i s  t o  get in fo rmat ion  where I 
can f i n d  in fo rmat ion  and provide t h a t  back t o  answer 
the Corporat ion Commission's -. any questions t h a t  they 
may have 

Q. Has the Corporat ion Commission ever asked you 
any questions i n  t h e  l a s t  two years concerning your 
est imat ing procedures? I don't  mean s p e c i f i c  problems 
w i t h  est imat ing,  b u t  r a t h e r  - -  

A .  With i n d i v i d u a l  customers? 
Q. More general. You know, questions such as, 

you know, 'Why are you doing t h i s ? "  "How are you doing 
tha t? '  Those k i n d  o f  quest ions.  

A. Over the past two years? 
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66 
Q. Uh-huh. 
A .  I don ' t  know. 
Q. Has the  Commission, t o  your knowledge, ever 

asked you t o  provide in fo rmat ion  or c l a r i f i c a t i o n  w i t h  
respect t o  how you b i l l  estimated demand? 

A .  Over the past two years? 
Q. Ever. Where they've asked you. 
A .  I don' t  r e c a l l .  
Q. You don ' t  r e c a l l  any? 
A .  I could have. They could have asked me, or 

they may not have asked me. I don ' t  r e c a l l  over the 
seven or e igh t  years t h a t  I ' v e  been i n  t h i s  p o s i t i o n .  

Q. Did Mr. Ciccone's case invo lve ,  i n  p a r t ,  
est imat ing demands? 

MS. HILL: Object ion.  Foundation. 
A. BY THE WITNESS: Mr. Ciccone's - -  I don't  

Q. BY MR. REED: And d i d  Mr. Bien-Wi l lner 's  case 

MS. HILL: Object ion.  Foundation. 

be l ieve  h i s  demands were estimated. 

i nvo 1 ve est  imat ed demands? 

A .  BY THE WITNESS: I would ask t h a t  you be more 

Q. BY MR. REED: Have any o f  h i s  cases invo lved 
s p e c i f i c  which case you ' re  speaking o f .  

a challenge by him to t h e  process of  est imat ing a 
demand meter when i t  hasn ' t  been rese t?  

JD REPORTING INC. (602) 

6' 
1 MS. HILL: Object ion.  Foundation. 
2 A .  BY THE WITNESS: I bel ieve  t h a t  has been one 
3 o f  h i s  complaints. 
4 Q. BY MR. REED: Was t h a t  something you 
5 discussed w i t h  the Commission? 
6 A. I r e c a l l  d iscuss ing  w i t h  Mr. B ien-Wi l lner  on 
7 several o f  h i s  accounts. I don't  r e c a l l  d iscussing 
8 w i t h  the Commission. I may have. 
9 9. D i d  he ob jec t  t o  having h i s  demand meters 

10 estimated and no t  r e s e t ?  
11 A. Yes. 
12 MS. HILL: Object ion.  Foundation. 
13 Q. BY MR. REED: And how d i d  you respond t o  him? 
14 MS. HILL: When you say r you,^ you're 
15 

17 A. BY THE WITNESS: There are - -  I ' n  t r y i n g  t o  
18 remember, because I ' v e  had many, many, many contacts 
19 with Mr. Bien-Wi l lner  over the  years. So these are  
20 k i n d  of vague questions, because he's had several  
21 concerns tha t  he's ra ised ,  and I ' v e  d e a l t  w i t h  him, 
22 l i k e  I said, nany t imes over the years. So a quest ion 
23 l i k e  t h a t  .- some t h i n g s  I ' v e  dea l t  w i t h  him, and sone 
24 th ings  I haven't. So cou ld  you be sore  s p e c i f i c  i n  
25 your question? 

asking how Cynthia Janka responded? 
16 MR. REED: Uh-huh. 

68 
1 Q. BY MR. REED: Yeah. Did he ever say t o  you 
2 t h a t ,  "If you don' t  read my demand meter f o r  several  
3 months, the b i l l  you f i n a l l y  send Me when you do i s  
4 completely f i c t i t i o u s l a  o r  words t o  t h a t  e f f e c t ?  
5 A .  I don ' t  r e c a l l  t h a t  he sa id  those s p e c i f i c  
6 words t o  me. 
7 Q. Words to t h a t  e f f e c t ?  
8 A. Again, I ' v e  had so many conversations w i t h  
9 Hr. Bien-Wi l lner  t h a t  i t ' s  hard f o r  ne t o  r e c a l l  a 

10 s p e c i f i c  conversation. 
11 Have you ever expressed, i n  your r o l e  as an 
12 advocate for consumers, concern t o  the  management o f  
13 APS t h a t  i t  i s  misleading t o  send out the  f i r s t  b i l l  
14 a f t e r  a demand meter has no t  been read f o r  a w h i l e  and 
15 c a l l  i t  an actual  b i l l ?  
16 A .  Could you r e s t a t e  t h a t ?  I don ' t  understand. 
17 Q. Yeah. Have you ever sa id  t o  management, 
18 
19 
20 
21 MS. HILL: Object ion.  Assumes f a c t s  n o t  
22 i n  evidence. 
23 A .  BY THE WITNESS: I don' t  know how t o  answer 
2 4  t h a t .  I don' t  r e a l l y  understand. 
25 Q. BY MR. REED: Have you ever had a 

Q. 

"There's something wrong here. You're sending out t h i s  
b i l l  as an ac tua l  b i l l  and b i l l i n g  o f f  o f  a demand 
number t h a t  may be completely f i c t i t i o u s " ?  
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1 
2 
3 
4 knowledge? 
5 A. That 's poss ib le .  
6 Q. W e l l ,  I know i t ' s  poss ib le .  Do you have any 
7 r e c o l l e c t i o n  o f  i t  happening? 
8 A. Not s p e c i f i c a l l y ,  no. 
9 Q. Have you, i n  your r o l e  as the  consumer 

10 
11 employer, "That 's n o t  f a i r " ?  
12 MS. HILL: Object ion.  Vague and 
13 ambiguous. 
14 Q. BY MR. REED: That i t ' s  n o t  f a i r  t o  represent 
15 t h a t  the b i l l  t h a t  goes out on a demand meter, when i t  
16 i s  f i n a l l y  read a f t e r  a per iod  o f  est imat ion,  i s  i n  
17 f a c t  a t r u t h f u l  representa t ion  of  what the demand was? 
18 MS. HILL: Object ion.  Assumes f a c t s  not 
19 i n  evidence. 
20 A .  BY THE WITNESS: I don't  be l ieve  so. 
21 Q. BY MR. REED: Is i t  f a i r ?  
22 MS. HILL: Object ion.  Assumes f a c t s  not 
23 i n  evidence. 
2 4  A. BY THE WITNESS: B i l l s  t h a t  are estimated f o r  
25 m u l t i p l e  months are t y p i c a l l y  due t o  a customer not 

estimates i s  no t  an a c t u a l  b i l l ,  b u t  a c t u a l l y  i s  a 
guess as t o  demand? Has anyone brought t h a t  t o  your 
a t t e n t i o n  or t o  the a t t e n t i o n  o f  APS, t o  your 

advocate, ever looked a t  t h a t  i ssue and sa id  t o  your 

conversat ion l i k e  t h a t ?  
A. I don' t  understand your quest ion.  
Q. Okay. Well, l e t ' s  take i t  again. Have you 

ever had a conversat ion w i t h  anybody .- I ' m  sure the 
answer t o  t h a t  i s  yes - -  a t  APS about anything? 
Correct? You have? 

A .  You're asking me i f  I have ever had a 
conversat ion w i t h  anyone a t  APS about anything? 

Q. You d i d n ' t  understand i t ,  and I ' m  breaking i t  
down f o r  you. 

A. Yes. 
Q. Was one o f  t h e  anythings t h a t  you had the 

discussions about a c l a i m  by anybody t h a t  i t  i s  
misleading t o  send o u t  a demand b i l l  a t  the end - -  
a f t e r  the f i r s t  read ing  a f t e r  estimates because the 
b i l l  t h a t ' s  represented as a b i l l  i s ,  i n  f a c t ,  a guess? 
Have you ever had t h a t  conversat ion? Yes or no? 

MS, HILL: Object ion.  Vague and 
ambiguous. You can answer i t .  

A. BY THE WITNESS: The s p e c i f i c  conversation 
t h a t  you're t a l k i n g  about, I don ' t  r e c a l l  having t h a t  
s p e c i f i c  conversation with anyone. 

Q. BY MR. REED: Has anyone ever brought t o  the 
a t t e n t i o n  of APS, t o  your knowledge, the f a c t  t h a t  a 
b i l l  on a demand meter sent ou t  a f t e r  a ser ies  of  
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10 
11 
12 
13 
14 
15 
16 
11 
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19 
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23 
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1 A. BY THE WITNESS: I ' m  no t  sure we t r e a t  t h a t  
2 read as a r e a l  demand. I can ' t  remember whether the 
3 system showed i t  - -  how the  system showed i t .  
4 9. BY MR. REED: Well, do you t h i n k  the  system 
5 should show i t  as an estimate? 
6 MS, HILL: Object ion.  Foundation. C a l l s  
7 for speculat ion,  
8 Q. BY MR. REED: Well, you're the  consumer 
9 advocate or were. As an advocate f o r  t h e  consumer, 

10 would you say t h a t  t h a t  should be an est imate? 
11 MS. HILL: Object ion.  Foundation. C a l l s  
12 f o r  speculat ion.  
13 A .  BY THE WITNESS: As an advocate f o r  the  
14 consumer, I would work w i t h  the consumer or ask them t o  
15 work w i t h  the meter reading department i n  order t o  work 
16 out  a s o l u t i o n  t o  provide us w i t h  unassisted access so 
11 we could ob ta in  accurate meter readings. 
18 Q. BY MR, REED: So i f  you don ' t  provide access, 
15 you get what you deserve. I s  tha t  r i g h t ?  
20 MS. HILL: Object ion.  Miss ta tes  her  
21 testimony. Argument a t  i v e ,  
22 Q. BY MR. REED: I s  t h a t  how you f e e l  about i t ?  
23 
24 get accurate b i l l s .  I s  t h a t  b a s i c a l l y  your p o i n t ?  
25 MS. HILL: Object ion.  Miss ta tes  her  

The consequences o f  n o t  p rov id ing  access are you don ' t  

p rov id ing  unassisted access f o r  us t o  o b t a i n  a meter 
reading. Since i t  i s  the customer's o b l i g a t i o n  t o  
provide APS w i t h  unassisted access, i f  access i s  no t  
provided, then those estimates have t o  be made based on 
the r u l e s .  So mult ip le-month est imates caused by a 
l a c k  o f  access from,a customer, I t h i n k ,  i s  i n  
accordance t o  the ru les .  

Q. BY MR. REED: So what you're saying i s  t h a t  
procedure i s  approved by - -  the procedure o f  b i l l i n g  
demand meters based on estimates i s  approved by the 
Commi ss i on? 

opinion? 
MS. HILL: You're asking h e r  i n  her  

MR, REED: Yeah. 
A .  BY THE WITNESS: I n  my opinion, i f  the  

customer does no t  provide access t o  APS's meter f o r  us 
t o  ob ta in  a read, the r u l e s  do prov ide  f o r  APS t o  
cont inue t o  estimate b i l l s  u n t i l  access i s  provided and 
we are able t o  ob ta in  a read. 

Q. BY MR. REED: And when you g e t  a read, does 
the  Commission say i t ' s  okay t o  t r e a t  t h a t  read as i f  
i t ' s  a r e a l  demand? Has the Commission ever s a i d  t h a t  
t o  you? 

MS. HILL: Object ion.  Compound. 
Foundation. Assumes f a c t s  no t  i n  evidence. 
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73 
testimony. Argumentative. Asked and answered. 

A .  BY THE WITNESS: I be l ieve  t h a t  APS i s  very 
f a i r  i n  p rov id ing  customers w i t h  an estimated b i l l .  

p. BY MR. REED: Even on demand meters? 
A .  I be l ieve  APS i s  very f a i r .  
Q. And even though those demands c a n ' t  be 

reconc i led  a t  the end o f  a per iod  o f  est imat ing,  i t ' s  
s t i l l  f a i r ?  

A. Again, I bel ieve  APS i s  very f a i r  i n  
es t imat ing  energy usage f o r  customers where we are 
unable t o  ob ta in  a read. 

Q. And i s  the ser ies  o f  fo rnu las  you use f o r  the 
est imates,  i s  t h a t  f a i r ?  

MR. REED: Go ahead. 

MS. HILL: Object ion.  Foundation. 
A. BY THE WITNESS: Again, I be l ieve  t h a t  - -  
Q. BY MR. REED: I ' m  t a l k i n g  about Janet Smith's 

MS. HILL: Objection. Foundation. 
Q. BY MR. REED: I n  your op in ion  as a consumer 

MS. HILL: Object ion.  Foundation. 
A .  BY THE WITNESS: I bel ieve  t h a t  APS estimates 

p. BY MR. REED: Does t h a t  inc lude t h e  estimates 

formula, j u s t  t o  c l a r i f y .  

advocate, i s  t h a t  f a i r ?  

b i l l s  f a i r l y  f o r  our customers. 
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74 
o f  demand usage under the formula created by Janet 
Smi th?  

MS. HILL: Object ion.  Foundation. 
A .  BY THE WITNESS: I be l ieve  APS f a i r l y  

p. BY MR. REED: Please answer t h e  quest ion.  
MS, HILL: Le t  her f i n i s h  her answer. 
MR. REED: Fine. 

A. BY THE WITNESS: I be l ieve  APS f a i r l y  
estimates b i l l s  f o r  our cus to ie rs  when an estimated 
b i l l  i s  necessary. 

p. BY MR. REED: Please l i s t e n  t o  my question. 
Does t h a t  eva lua t ion  o f  fa i rness  inc lude the se lec t ion  
of  percentages for demand es t ina tes  i n  Janet Smith 's 
formula? 

MS. HILL: Object ion.  Foundation, Asked 
and answered. 

MR. REED: You don ' t  ge t  t o  j u s t  repeat 
th ings ,  You have t o  answer the quest ion.  

MS. HILL: You know, Barry, we don ' t  
r e a l l y  need the comments. I have made an ob jec t ion .  
Your quest ion i s  on the record.  

Would you go ahead and answer i t ,  please? 
A. BY THE WITNESS: The percentages t h a t  are 

o u t l i n e d  i n  Janet ' s  docuient you showed me e a r l i e r  with 

estimates -. 

JD REPORTING INC. (602) : 
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the load f a c t o r s  a re  something t h a t  I am not  f a m i l i a r  
w i t h  the ac tua l  c a l c u l a t i o n s  o f  a l l  o f  t h a t .  

Do I b e l i e v e  t h a t  i t ' s  f a i r ?  Yes, I do. Can 
I break down load f a c t o r ?  No, I cannot. 

Q. BY MR. REED: Wel l ,  i f  you don ' t  know how i t  
works, how do you know i t ' s  f a i r ?  

MS. HILL: She answers your quest ion;  you 
s t i l l  ob jec t .  

MR. REED: I ' m  not ob jec t ing .  I'm asking 
what the foundat ion i s  f o r  her a s s e r t i o n  t h a t  something 
she doesn't understand i s  f a i r ,  

employer d i d  i t  and you're l o y a l ?  

another question, Barry? 

i t ' s  f a i r  when you don ' t  understand i t .  

testimony, 
A. BY THE IIITNESS: I have looked a t  a l o t  of 

customer b i l l s .  And i n  look ing  a t  a p a t t e r n  o f  
customer usage, w i t h o u t  understanding how t o  ca lcu la te  
load fac to r ,  you can look  a t  a b i l l  and make a 
determinat ion as t o  whether i t ' s  a f a i r  b i l l .  

Q. BY MR. REED: I f  you don' t  know what the  

Q. BY MR. REED: Is i t  f a i r  because your 

MS. HILL: Object ion.  Why don' t  you ask 

Q. BY MR. REED: I want to know why you t h i n k  

MS. HILL: Object ion.  Miss ta tes  her 

76 
1 demand was i n  the month t h a t  was es t ina ted ,  how on 
2 ear th  can you make t h a t  assumption? 
3 MS. HILL: Object ion.  Asked and 
4 answered. This i s  about the  f o u r t h  time. I ' m  going t o  
5 l e t  her answer t h i s  t ime, bu t  1 '4  n o t  going t o  l e t  her  
6 answer i t  again, Bar ry .  You have asked t h i s  quest ion 
7 time and t ime again.  You don't l i k e  her  answer. You 
8 keep asking i t ,  
5 MR. REED: I l i k e  her answer. 

10 MS. HILL: I ' m  going t o  l e t  her answer 
11 
12 on. 
13 MR, REED: I ' n  not.  
14 MS. HILL: Then f i n e .  She i s  no t  going 
15 t o  answer the quest ion.  
16 MR, REED: That 's f i n e ,  too .  I w i l l  make 
17 my record. I f  you want to i n s t r u c t  her  no t  t o  answer 
18 because you don ' t  want her t o  answer, then you're going 
15 t o  have to do t h a t .  
20 MS. HILL: She can answer t h i s  question. 
21 But I t h i n k  the record  w i l l  r e f l e c t ,  and I ' v e  got i t  
22 here i n  f r o n t  of me, t h a t  you're asking t h i s  quest ion 
23 time and t ime again. 
24 MR. REED: I t ' s  because she won't answer 
25 i t .  

one more t i n e ,  and t h a t ' s  i t ,  and you ' re  going t o  move 

~ ~~ ~ ~ 
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MS. HILL: She has asked and answered. 
MR. REED: She has given me a fo rmula ic  

r e p l y  t o  the quest ion based upon - -  and when I tes ted  
h e r  on her fo rmula ic  response, she had no basis f o r  i t .  
I t h i n k  -. t h i s  i s  cross-examination. I t h i n k  I can go 
as f a r  and as long as I want. 

quest ion.  
MS. HILL: Wel l ,  n o t  and ask her the  same 

MR. REED: I t  i s  n o t  the  same quest ion,  
MS. HILL: Wel l ,  i t  i s .  
MR. REED: I t ' s  no t  the same quest ion.  

I ' m  asking her why she t h i n k s  i t ' s  f a i r  when she 
doesn' t  understand, by her own admission, how i t  works, 

MS. HILL: Okay. 
MR. REED: She has s a i d  she's looked a t  a 

l o t  o f  b i l l s ,  and she then says, " I  t h i n k  they ' re  
f a i r . "  

you t h i n k  they ' re  f a i r  when you don ' t  know how i t  
works? 

MS. HILL: Barry,  the problem i s  the  
quest ion you asked her t h a t  I objected t o  i s  t o t a l l y  
d i f f e r e n t  than t h i s  quest ion.  Do you want t o  have the  
c o u r t  repor te r  go back and read the  l a s t  question? 

Q. BY MR. REED: I repeat my question. Why do 

MR. REED: No. I know what the l a s t  
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quest ion was. No, i t  wasn' t  the one I j u s t  asked. 
MS. HILL: Okay. So the  question t h a t  i s  

pending i s :  Wny do you t h i n k  t h e y ' r e  f a i r  when you 
don ' t  know how i t  works? 

I s  t h a t  the quest ion t h a t ' s  pending? 
MR. REED: No. Read back the previous 

(The requested p o r t i o n  o f  the record was read 

MR. REED: That i t  was f a i r .  
MS, HILL: Same object ions.  

quest ion,  

by the court  repor te r . )  

A. BY THE WITNESS: You can look  a t  THE demand 
f o r  the same per iod o f  t ime the year before,  You can 
look  a t  the demand f o r  the k i l o w a t t  hours the month 
before.  You can look  a t  the k i l o w a t t  hour reading on a 
month when access was obtained and you could ge t  a read 
on what the demand was and estimate the demand to see 
i f  i t ' s  i n  l i n e  w i t h  what the demand i s  t h a t  you're 
est imat ing.  There are a l o t  of  d i f f e r e n t  ways t o  look  
a t  the h i s t o r y  on the customer's account t o  determine 
whether an estimated b i l l  i s  f a i r .  

Q. BY MR. REED: But t h a t ' s  n o t  the way i t ' s  
done, i s  i t ?  I t ' s  done by a percentage formula. 

MS. HILL: Object ion.  Foundation. 
A. BY THE WITNESS: What's done by a percentage 

JD REPORTING INC. (602 

7 
1 formula? 
2 Q. BY MR. REED: How you est imate demand. 
3 A .  
4 I don ' t  know. 
5 Q. I thought t h a t ' s  what Janet Smi th 's  memo 
6 said,  tha t  i t ' s  j u s t  a s t r a i g h t  percentage. 
7 
E d i f f e r e n t  th ings  t h a t  would make i t  f a i r ,  b u t  they are 
9 no t  used. I s  t h a t  cor rec t?  

10 MS. HILL: Objection. Miss ta tes  her 
11 testimony. 
12 A. BY THE WITNESS: That 's n o t  what I ' m  saying. 
13 MR, REED: Okay. Maybe we w i l l  j u s t  l e t  
14 i t  r e s t  there.  I have no f u r t h e r  quest ions.  
15 Wait a minute. 
16 Q. BY MR. REED: I s  the concept o f  unassisted 
17 access, i s  t h a t  anywhere i n  the code? 

19 Q. Where? 
20 A .  I don ' t  know o f f  the top o f  my head. 
21 Q. Would you l i k e  t o  look? 
22 A. I don' t  have my r u l e s .  There's another s e t  
23 o f  r u l e s  t h a t  go w i t h  t h i s  t h a t  are schedules, and I 
24 know i t ' s  c l e a r  i n  our schedules, and I d o n ' t  know 
25 exac t ly  where i t  i s  i n  there,  

I bel ieve  t h a t  there 's  - -  I don ' t  know t h a t ,  

So what you're saying i s  t h e r e  are  a l o t  o f  

18 A. Yes. 

81 
1 Q. Oh, i t ' s  i n  your schedules, meaning APS's 
2 schedules? 
3 A. Well ,  i t  might be there,  too.  I would have 
4 t o  search the  r u l e s .  
5 e. You don' t  know? 
6 MS. HILL: Object ion.  Miss ta tes  her  
? testiraony. 
8 Q. BY MR. REED: You don' t  know w i t h o u t  
9 

10 MS. HILL: Object ion.  Miss ta tes  her  
11 testimony. 
12 Q. BY MR. REED: W e l l ,  a l l  I want t o  know i s  - -  
13 A .  I bel ieve  i t ' s  i n  there. 
14 Q. You bel ieve? 

16 Q. Okay. In 14-2-209, 210, t h a t  group o f  -. 
17 A .  I be l ieve  i t ' s  i n  the Arizona Admin is t ra t i ve  
18 Code. I don't  know s p e c i f i c  
19 researching tha t ,  w i thout  1 
20 MR. REED: Okay. No f u r t h e r  quest ions.  
21 (The deposi t ion was concluded a t  4:02 p.m.) 
22 
23 
2 4  CYNTHIA J. JANKA 
25 

look ing  - -  i s  t h a t  accurate? - -  whether i t ' s  i n  there? 

15 A .  Uh-huh. 
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4 Certified Court Reporter t500ll 

I, Christina L. Larsen, Certified Court 
Reporter for the State of Arizona, certify:  

That the foregoing deposition was taken 
by me; tha t  I am authorized t o  administer an oath; that 
the witness before testifying was duly sworn by me to  
t e s t i fy  t o  the whole truth;  tha t  the questions 
propounded by counsel and the answers of the witness 
were taken down by me i n  shorthand and thereafter 
transcribed under my direction; that  the transcript was 
made available t o  the witness to  read and sign; and 
that the foregoing pages are a fu l l ,  true, and accurate 
transcript  of a l l  proceedings and testimony had upon 
the taking of said deposition, a l l  t o  the best of my 

I FURTHER CERTIFY that I am in  no way 
related t o  any of the par t ies  hereto nor am I in  any 
way interested i n  the outcome hereof. 

DATED a t  Phoenix, Arizona, th i s  1st day 

Christina L. Larsen 

For the State of Arizona 

CYNTHIA J. JANKA, 4/22/2003 
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READ v. ARIZONA PUBLIC SERVICE 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA ~. 

IN AND FOR THE COUNTY OF MARICOPA 

AVIS READ, individually and on ) 
behalf of all others similarly ) 
situated, 

) 
Plaintiffs, ) 

VS . NO. CV 2002-010760 
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ARIZONA PUBLIC SERVICE COMPANY, ) 

Defendant. 
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DEPOSITION OF JANA K. VAN NESS 

Scottsdale, Arizona 
April 23, 2003 

9:11 a.m. 

Christina L. Larsen, RPR, CCR 

(COPY) 
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2 
1 DEPOSITION OF JANA K. VAN NESS was taken on 
2 April 23, 2003, cmencing at 9:11 a.m., at the law 
3 offices of Ziuuneman Reed, P.L.L.P., 14646 North 
4 Kierland Boulevard, Suite 145, Scottsdale, Arizona, 
5 before Christina 1. Larsen, Arizona Certified Court 
6 Reporter No. 50011. 
7 
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10 

11 BY: MR. BARRY G. REED 

12 Suite 145 

13 

14 
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LAW OFFICES OF JEFFREY M. PROPER 
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Phoenix. Arizona 85012-2111 
17 

18 FOR DEFENDANT: 

19 OSBORN MALEDON, P.A. 

20 2929 North Central Avenue 

21 Phoenix, Arizona 85012 
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23 

24 

25 

BY: MS. DEBRA A. HILL 

Suite 2100 
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WITNESS: PAGE 

JANA K. VAN NESS 
Examination by Mr. Reed 4 

INDEX TO EXHIBITS 
EXHIBIT DESCRIPTION PAGE 

4 17 Plaintiff's Notice of Deposition 
of Jana Van Ness 

12 18 E-mail correspondence (APS01630) 

19 E-mail correspondence 31 
(APSO1628-1629) 

20 BL-19 Estimating, =-Lo Checking, 33 
Rounding (APSO2772-2777) 

QUESTIONS WITNESS INSTRUCTED NOT TO ANSWER 

(None) 

CXINFIDENTIAL PORTIONS OF THE RECORD 

RECESSES TAKEN 
PAGE 

32 Recess taken from 10:16 to 10:29 

1 
2 i d e n t i f i c a t i o n . )  
3 
4 JANA K. VAN NESS, 
5 
6 
7 
8 
9 EXAM1 NATION 

10 BY MR. REED: 
11 Q. Would you s t a t e  your name, please? 
12 
13 p. Where do you l i v e ?  The c i t y .  I don ' t  need 
14 the address. 
15 A. Peoria, Arizona. 
16 Q. Everybody l i v e s  i n  Peor ia.  And by whom are  
17 you employed? 
18 A. Arizona Pub l ic  Service.  
19 p. And what i s  your t i t l e ?  
20 A. I ' m  the manager o f  regu la to ry  compliance. 
21 Q. And when d i d  you begin i n  t h a t  p o s i t i o n ?  
22 A. With in  the l a s t  year. 
23 p. What was your p o s i t i o n  be fore  t h a t ?  
2 4  A. I was the manager of s t a t e  r e g u l a t i o n .  
25 p. How long were you i n  t h a t  p o s i t i o n ?  

(Deposi t ion E x h i b i t  No.  17 was marked f o r  

a wi tness herein,  having been f i r s t  d u l y  sworn by the  
C e r t i f i e d  Court Reporter t o  speak t h e  t r u t h  and no th ing  
b u t  t h e  truth, was examined and t e s t i f i e d  as f o l l o w s :  

A. Jana Van Ness, 

JD =PORTING INC. (602) 254-1345 Page 1 to Page 
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0 

1 A. Approximately two years. 
2 Q. That would take us to around what? 1999? 
3 Somewhere around there? 2000? 

5 p.  Okay. And what was your position with APS 
6 before that? 
7 P,. I was consumer advocate. 
8 Q. How long were you in that position? 
9 A. About a year , year and a half, 
0 p. And what was your position before that? 
1 A. I was the manager of the call center. 
2 2. How long were you in that position? 
3 A. For one year. 
4 e. And before that, you were what? 
5 
6 consumer advocate office. 
7 Q. How long in that position? 
8 A .  Approximately, I'd say, eighteen months, 
9 p. Did you have a position before that? 
0 A. Yes, I did. 
1 e. And what was that? 
2 A. Prior to that, I was consumer advocate. 
3 MR. REED: Off the record. 
4 (Discussion off the record.) 
5 p. BY MR. REED: So you've been consumer 

4 A. Yes. 

A. I was the manager of the quality team and 

1 advocate twice? 

3 p. What years were you a consumer advocate the 
4 first time? 
5 A. I began in 1990. 
6 Q. And for how long were you in that position? 
7 A. My recollection is five and a half to six 
8 years, I had a part time assignment in the middle of 
9 that where I managed corporate communications for APS, 
0 but that was about a six to seven-month stint. 
1 Q. Okay. What was your position i 
12 you recall? 
13 
14 managing the quality team and the consumer advocate 
15 office. 
16 Q. What were your duties managing the quality 
17 team and the consuiuer advocate office? 
18 A, The quality team, this team had 
19 responsibility for listening to phone calls for the 
io call center representatives, and they would record 
11 them, and then they would grade them. So I managed 
12 that team in addition to the consumer advocates. At 
23 the time, 1 had two advocates that reported to me. And 
14 they work as liaisons with the Arizona Corporation 
25 Commi ssion. 

2 A. Yes. 

A. I believe that would have been when I was 

JD REPORTING I N C .  I 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Q. As part of your evaluation of the calls that 
you were monitoring as manager of the call center, were 
you required to have substantive knowledge of APS's 
practices and procedures regarding bi 11 ing? 

A .  No. 
Q. So what were you monitoring for? Style more 

than substance or . , . 
A. The associates that were being recorded and 

the monitors, we'll call them, that were listening to 
then, they had a template that they would use to go 
through to grade a call, if you will. So I was 
managing the process more than getting into the details 
of the way they were monitoring calls. 

Q. Okay. And as manager for regulatory 
compliance, who do you report to? 

A. I report to Barbara Klemstine. 
K-1-e-m-s-t-i +e. 

p. Did you report to her as manag 
regulation? 

A. No, I did not. 
p. And who did you report to? 
A. Alan Propper. You got that one? 
Q. Got that. What does the manager for state 

A. I had responsibility for managing the 
regulation do? 

1 consumer advocate office, and I mana 
2 administration group, and I had also 
3 managing the compliance filings that we file with the 
4 Arizona Corporation Commission. 
5 p. How often are those filed? 
6 A. Regularly. We have filings that are due on a 
7 monthly basis. 
8 Q. Okay. Are there any filings that you make 
9 

io basis? 
11 MS. HILL: Objection. Vague and 
12 ambiguous. 
13 A. BY THE WITNESS: I have no filing requirement 
14 for that. 
15 p. BY MR, REED: There is no filing requirement 
16 for estimating procedures? 
17 A .  Yes, there i s ,  
18 Q. Okay. And what is that requirement? 
19 A. That we file the number of first and final 
20 bills that are estimated and the procedure - -  the 
21 procedures that are used to estimate first and final 
22 bills. 
23 Q. Are you aware of any filing for approval of 
24 estimating procedures for your kWh-only meters, for the 
25 estimating procedures you use for estimating those 

seeking approval of estimating procedures on a regular 
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meters? 
A. No. 
Q. Have you ever filed anything seeking approval 

of the estimating procedures that your current computer 
system uses to estimate demand meters? 

MS, HILL: When you say 'you," you're 
talking about her personal 1 y versus APS? 

MR. REED: Her personally, and then I'll 
get to whether she knows about APS. 

A. BY THE WITNESS: It went away. No, I'm not 
aware of any requirement to do that. 

Q. BY MR. REED: I wasn't asking you whether you 
were aware of any requirement, I'm asking whether you 
had ever done that. 

A. No. 
Q. Are you aware of APS ever, to your knowledge, 

seeking to have their estimating procedures approved by 
the Commission other than the first and finals? 

A. No. 
Q. Have you ever had a discussion with anybody 

at APS regarding the language in the Arizona 
Administrative Code Section 14-2-210(A)(4)(a) that says 
the utility or billing entity may not render a bill 
based on estimated usage if the estimating procedures 
employed by the utility or billing entity have not been 

1 
1 approved by the Commission? 
2 MS. HILL: Is that the four that's 
3 missing? 
4 MR. REED: That's the four that's 
5 missing, It's the A after the words "After the third 
6 consecutive month ," 
7 MS. HILL: I'm sorry, Barry. I'm not 
8 sure we're at the right spot, because four doesn't 
9 appear to say anything about you may not render a bill 
10 based on estimating usage. 
11 MR. REED: It's five. I'm sorry. I 
12 wrote over my five on my copy. It's 5(A). 
13 MS. HILL: Would you mind just asking the 
14 question again? 
15 Q. BY MR. REED: Sure. Have you had any 
16 conversations with anybody at APS concerning the 
17 language in 14.2.210(A) (5) (a), which states that the 
18 utility or billing entity may not render a bill based 
19 on estimated usage if the estimating procedures 
20 employed by the utility or billing entity have not been 
21 approved by the Commission? 
22 A. No. 
23 Q. Were you until today aware of that language? 
24 A. Absolutely. 
25 Q. Okay. Are you familiar with the formula in 

JANA VAN NESS, 4/23/2003 

1 
2 
3 computer? 
4 P.. No. 
5 MR. REED: 01630, please. I think it's 
6 already been marked as an exhibit , 
7 MS. BETHEA: I don't have it . 
8 MR. REED: Maybe I've got the number 
9 wrong. It's Exhibit 9. Sorry. 
10 THE WITNESS: Shall I read this? 
11 MR, REED: Yeah. why don't you read 
12 through the e-mails that are o 
13 That's the wrong one, 
14 It's the wrong document. It's not been Marked. It's 
15 1630. It's from Smith to Va ss. You don't have it' 
16 MS. BETHEA: No. 
17 Q. BY MR. REED: What position were you in when 
18 
19 A. I was in the consumer advocate office. 
20 Q. You were aware, I assume, at that time, 
21 
22 
23 old system. Is that correct? 
24 MS, HILL: Objection. Foundation, 
25 A .  BY THE WITNESS: I don't recall. 

use today to bill demand when you are estimating a 
demand meter and doing the automatic estimate in the 

the change in the computer system occurred in 1998? 

because you were the advocate for consumers, that the 
system did not automatically estimate demand under the 

1 MR. REED: Okay. If I can mark this the 
2 next number. 
3 
4 identification , ) 
5 Q. BY MR. REED: Look at the second e-mail down, 
6 which begins, '1 met with Lori and her group 
7 yesterday." 
8 A. Okay, 
9 Q. Does that refresh your recollection as to 
10 
11 
12 

14 A.  Yes, I do. 
15 Q. Does that refresh your recollection as to 
16 that issue? 
17 A. Actually, it doesn't refresh my recollection, 
18 but I trust Janet to know that. I trust that what 
15 she's saying is correct. 
20 Q. And the next statement she makes there is 
21 that, "The billing consultants and associates used 
22 various methods to estimate demands when needed. It 
23 varied depending on the person doing the estimating, 
24 not the situation.' Do you see that? 
25 A.  Yes, I do. 

(Deposition Exhibit No. 18 was marked for 

whether the old system did not estimate demands? 
That information was provided to you in the 

e-mail by Janet Smith. Do you see that in front of 
13 you? 
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1. 

Q. Okay. Do you have any knowledge, f i r s t  of 
a l l ,  as to the accuracy of that statement by Janet 
Smith? 

A.  No, I don't, 
p. Okay, Do you have any independent knowledge 

A.  No. 
Q. Okay. In taking on your positions as s ta te  

regulation coordinator - -  manager, sorry - -  and 
regulatory conpliance manager, d id  you go back through 
f i les  of old filings to kind of orient yourself as to 
things that had been filed with the Commission? 

of whether b i l l i n g  consultants and associates used 
various methods to  estinate demands when needed? 

A.  Occasional 1 y , 
Q. In going through those, did you ever find any 

documents that suggested that any of the various 
methods to estimate demands used before the system d i d  
the demands had ever been submitted for approval to the 
Commission? 

A.  I don ' t  recall. 
Q. You don't recall ever seeing any? 
A. I don't recall seeing any, and I don't recall 

i f  I saw them or not, 
Q. Okay. Are there any particular f i les  that 

are kept by APS that contain everything that's been 

1 
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14 
filed with the Commission? 

MS. HILL: Objection. Foundation. 
Q. BY MR, REED: Is there a central f i l e  with 

everything filed with the Commission that you - -  well, 
i s  there, f i r s t  of all? 

MS, HILL: Objection. Foundation. 
A. BY THE WITNESS: Over what tine frame? 
Q. BY MR. REED: From 1996 forward. 

MS. HILL: Objection. Foundation. 
A.  BY THE WITNESS: I don ' t  know. 
Q. BY MR. REED: If I said to  you - -  i f  I was 

your boss and I said, "ana, I really need to see a 
filing that was made i n  January of 1996 with the 
Commission. Please f ind it for me," where would you 
1 ook? 

A.  I would look in the f i les  i n  my departnent, 
although I don't believe they go back that far. 

Q. Is there a dead filing area where you cauld 
look, too? 

A,. The company has an archive. However, I don't 
know i f  anyth ing  had ever been archived and what the 
retention period was for my predecessor. 

Q. Okay. To your knowledge - -  and you nay not 
know - -  i n  your interaction with the Commission, have 
you ever become aware of how they archive fi l ings by 
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APS? 
A. I have no knowledge. 
Q. Have you ever looked i n  your f i les ,  the ones 

that you do have in your office, for any f i l i n g  with 
the Conmission approving these methods to estimate 
demands referenced by Miss Smith? 

CIS does estimate demands." 

A.  NO. 
Q. And the next sentence there is ,  "Our current 

A.  I see i t .  
Q. Is  that s t i l l  the case, to your knowledge? 
A .  I do not know. 
p. Okay. As of the time you left the consumer 

advocate's office, was the system, the current CIS 
system , estimat ing denands? 

A. Are you referring to  '98 when I was in the 
consumer advocate's office? 

Q. No. Menever your latest stint was, the 
second s t i nt . 

A. BY THE WITNESS: Okay. Your question was 
whether or not I was aware that the current system - -  

p. BY MR. REED: That the current systea would 
estimate demands automa t i call y , 

A. I don't recall when I was there, 

MS. HILL: I think that i s  '98. 

1 
1 p. See in the next sentence there, Miss Smith 
2 said, "Men we f i r s t  converted, there were nunerous 
3 concerns that the demands being estimated by the systen 
4 were unreasonable." 
5 A. Yes. I see that. 
6 p. Did you ever receive any conplaints that the 
7 demand estinates were unreasonable? You personally. 
8 A. I don't recall. 
9 p. Okay. "Around March of 1999, the pricing 

10 department was asked to  provide some better guidelines 
11 t o  IS," which I assume i s  information systems. 
12 Correct? 
13 A,. I would think so, yes. 
14 p. Okay. "For system estinating,' 
15 
16 
17 system estinating? 
18 P,, No, I was not. 
19 p. Do you recall that happening? 
20 
21 for the pricing department's assistance. 
22 
23 spring of 1999? 
24 A,. The consumer advocate's office. 
25 Q. Were you provided with any information at  

Were you part of the request to the pricing 
department to provide better guidelines t o  IS for 

A. I recall being told that there was a request 

p. ' What position would you have been in in the 
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1 
that time while you were in the consumer advocate's 
office about the four-part formula that is reported in 
Miss Smith's e-mail to you? 

MS. HILL: You're talking about the load 
factor plus the sentence above that. Correct? 

Q. BY MR. REED: Yeah. There's four sentences 
there beginning with the word "if." 

In other words, were you in any way part of 
that process of making that part of the system? 

A. No. 
p. Okay. In any of your positions as consumer 

advocate or as state regulation manager or as 
regulatory compliance manager, were you ever asked to 
file anything with the Commission seeking approval of 
that est imating procedure? 

procedure," you're referring to those same four 
sentences? 

Exhibit 18, 

MS. HILL: When you say 'that estimating 

MR. REED: Yeah. The same sentences in 

A, BY THE WITNESS: No. 
Q. BY MR. REED: Do you know how the formula was 

arrived at? 
A. NO, 
Q. Do you know whether it was in fact generated 
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I t  
within the pricing department? 

A. I don't know that. 
Q. Okay. If you go on to the next sentence: 

"Yesterday's meeting brought out the fact that, if a 
demand had to be estimated by billing services, there 
were still various methods being used." 

discussed? 
A .  I don't believe so. 
Q. Did you ever have any discussion with Janet 

Smith regarding her next paragraph, where she says: 
'As you know, the rules state that, when estimating, we 
should give consideration where applicable to the 
customer's usage during the same nonth a year ago and 
the amount of usage during the preceding month"? 

A.  I don't recall. 
Q. She says there "as you know" and then follows 

with her interpretation, Is she right? Is that 
something that you know? 

Were you part of a meeting where that was 

A .  Yes. 
p. Does a system based on meter type, an 

estimating system based on meter type, give 
consideration to the customer's usage during the same 
month a year ago and the amount of usage during the 
preceding month? 
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MS. HILL: Objection. Calls for a legal 

A .  BY THE WITiESS: I do not know. 
Q. BY MR. REED: Is there anything that you do 

know in the regulations that says, when estimating, you 
should go by meter type? 

MS. HILL: Objection. Vague and 
ambiguous. 

A. BY THE WITNESS: No. 
p. BY MR. REED: But you are familiar with the 

provision which says that you should give consideration 
to usage during the same month a year ago and the 
amount of usage during the preceding month. Correct? 

A. Correct. 
Q. The next sentence says, "I feel as long as we 

are using these guidelines to determine the kwh," 
referring to, as you know, that sentence, "As long as 
we are using these guidelines" - -  "I feel as long as we 
are using these guidelines to determine the kWh, we are 
fine with our methodology for deternining a kW." 

Did you ever ask Miss Smith what the logic 
was behind her conclusion that, as long as you were 
fine using the methodology stated in the regulation for 
kwh, you were fine usi a different methodology for 
k W  

conclusion. Go ahead and answer if you know, 

1 

2 
1. MS, HILL: Objection. Misstates 
2 Exhibit 18. Vague and ambiguous. 
3 A. BY THE WITNESS: No. 
4 P. BY MR. REED: Did you ever challenge the 
5 logic of that to her? 
6 A. Not that I recall. 
7 
8 
9 

10 change with Miss Smith? 
11 A. I don't remember. 
12 Q. Have you ever been asked to deternine, in 
13 your position as manager of regulatory compliance, 
14 whether an across-the-board percentage load factor for 
15 estimating complies with 14-2.210? 
16 A. No, 
17 p. Da you know whether this methodology was, in 
18 
19 subsequently for manual estimating? 
20 A. No, I don't. 
21 p. I think you've already answered this. You're 
22 
23 
24 
25 A. No. 

Q. Finally, she says, " I  wanted to send this to 
the two of you first in case you wanted to discuss." 

Did you ever have a discussion about this 

fact, used for automatic estimating and then 

not aware of that ever having been subJitted - -  that 
methodology described in this memo having ever been 
submitted to regulators for approval? 
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2 
p.  Number two. 
A.  Shall I read this? 
p.  Yeah, please. You might want to  check the 

A.  Yeah. They s ta r t  a t  the bottom. 

dates so you can sort  o f  read then i n  sequence, They 
have dates and times on them. 

MS, HILL: I don't th ink Exhibit 17 was 
ever entered on the record. I don't believe giv ing an 
exh ib i t  t o  the court reporter and having her mark i t  - -  

i t .  I t ' s  f i ne  t o  have i t  marked, 

went from 16 t o  18, and I was jus t  t ry ing  t o  f igure out 
what 17 i s .  I f  there i s  no 17, that 's f ine.  

i t  simple so we don't have t o  renumber. 

MR. REED: Yeah. I didn' t  want t o  use 

MS. HILL: We skipped a number then. We 

MR. REED: Why don't I put 17 i n  t o  keep 

MS. HILL: That's f ine .  
HR. REED: Can you enter 17 i n  the 

HS. HILL: Thanks. I was confused 

THE WITNESS: Okay. 

record , please? 

because I never saw it. 

Q. BY MR. REED: I f  you would go t o  page 1713. 
I,. Okay. 
Q. I t ' s  the middle one a t  the bottom. 

2: 
1 
2 the o ld  system? 

4 Q. And was that created t o  solve a problem? 
5 HS. HILL: Objection. Foundation. 
6 p. BY MR. REED: Do you know why i t  was created? 
7 A. Yes. 
8 p.  Why was i t  created? 
9 A .  So that the meter reader could ident i f y  i n  

.o the f i e l d  that  the demand port ion o f  the meter was not 
11 reset, and th i s  then would t r igger our C I S  system t o  
.2 produce "estimaten on the b i l l .  
13 Q. When was that change made? 
14 MS. HILL: Objection. Foundation. 
15 A. BY THE WITNESS: Well, I know i t  was the old 
16 system, So I would estimate '96-'97 time frame, 
17 p.  BY MR. REED: But you don't know fo r  sure? 
18 P.. I don't .  I don't reca l l .  
19 Q. Okay. Having read a l l  the other e-mails, d id  
10 that  address the s i tuat ion under the old system where 
!I the meter reader would read, using a scope, the kwh but 
22 not be able t o  read demand or not be able t o  reset 
23 demand because he couldn't get in? 
24 Str ike that. Let me see i f  I can get t h i s  
25 r i g h t .  

Are you fami l iar  with the G reason code under 

3 A. Yes. 

JANA VAN N E S S ,  4/23/2003 
2 

1 A .  Thank you. 
2 
3 
4 
5 
6 
7 situations. 
8 A .  Okay. 
9 Q. Okay. Under the o ld  system, a f te r  the G 
10 reason code was developed, would the b i l l  s tate 
11 "estimate" under both o f  those circumstances? 
12 MS. HILL: Objection. Foundation, 
13 A .  BY THE WITNESS: I don't believe so. 
14 Q. BY MR. REED: Okay. Under the o ld  system, i f  
15 kwh was read but demand was not reset and was 
16 estimated, would the b i l l  say 'estimate'? 
17 MS. HILL: Objection. Foundation. 
18 p. BY MR. REED: I n  other words, where the kWh 
~9 wasn't an estimate, but demand was an estimate, wou 
10 the b i l l  say 'estimate"? Or d id  the o ld  system read i t  
!I as a b i l l ,  as a read b i l l ,  as long as one o f  the two 
12 was read? 
!3 MS. HILL: Objection. Foundation. Also 
!4 no reference as t o  time. 
!5 MR. REED: Under the o ld  system i s  what I 

Q. Correct me i f  I ' m  wrong, but there are sort 
o f  two situations here. One i s  where the meter reader 
can't read any o f  the d ia ls  o r  reset demand on a deuand 
meter, and two, where he can read kwh over the fence, 
l e t ' s  say, but he can't get i n  t o  reset demand. Two 

2 
1 said. 
2 MS. HILL: Well, I know. But as I 
3 
4 
5 developed. So jus t  saying the o ld  system i s n ' t  
6 suf f ic ient ,  
7 MR. REED: I think I said a f te r  the G 
8 reason code. 
9 MS, HILL: You d idn ' t .  You jus t  said 

LO under the old system. 
11 p. BY MR. REED: Okay. Let me s ta r t  again. 
12 After the G reason code was created, d id  the system 
13 p r i n t  "estimate" on the b i l l s  where demand was 
14 estimated but kwh was read? 

16 p. Okay. Before the G reason code, i t  d idn ' t .  
17 I s  that correct? 
18 MS. HILL: Objection. Foundation, 
19 A .  BY THE WITNESS: I don't know. 
20 p. BY MR. REED: Okay. Under the new system - -  

understand what she's saying, there may be a difference 
i n  her answer before and a f te r  the G reason code was 

15 A. Yes. 

11 
22 1713. 

now we're going t o  go t o  these e-mails here,-1712 and 

23 
24 was not read? 
25 MS. HILL: Objection. Foundation. 

How d id  the system handle a b i l l  where demand 
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A. BY THE WITNESS: I don't know. . 

Q. BY MR. REED: Have you read a l l  o f  these 
e-mails that I have jus t  put i n  f ron t  of you that you 
were copied on, some o f  which were from you? 

A.  Yes, I have. 
Q. Okay. Would you look a t  the second one down, 

please, 
A ,  I ' m  there. 
e. The one that begins, "Goshan "Gosh, th is  

horse i s  taking a beating, but I want to make sure I 
understand. Any time the kW i s  estimated, i t  needs to  
p r i n t  on the b i l l  that i t  i s  estimated. The only time 
th i s  i s  an issue i s  when the kwh are actual reads, the 
kW aren't. '  

What you're saying there i s  that 'estimate" 
does not p r i n t  when kwh i s  actual read and kW i s n ' t .  

ambiguous, 

c la r i f i ca t i on .  

A. Actually, I was asking. 

P,. BY THE WITNESS: I was asking for 

Q. BY MR. REED: Okay. 
A. I said, 'I want t o  understand.' 
p.  Did you get your c la r i f i ca t i on  from Linda 

Jacobs? 

MS. HILL: Objection. Vague and 

1 

1 A.  I believe I did. 
2 Q. Okay. And what i s  your understanding o f  her 
3 c la r i f i ca t ion? 
4 A. That when a deaand i s  not reset, that i t  i s  
5 
6 that .  
7 Q. So demand not reset i s  the message when the 
6 kwh i s  read, but the kW i s n ' t ?  
9 A. That can also be used i f  the meter reader i s  
0 able t o  get a read over the fence but can't physically 
1 reset i t .  
2 Q. Okay. But, of course, i f  the meter had been 
3 estimated i n  the p r io r  month, that read over the fence 
4 might not be that month's highest demand; i t  might be 
5 the previous month's highest demand i f  i t  hadn't been 
6 reset the month before, Correct? 
7 MS. HILL: Objection. Vague and 
8 ambiguous, 
9 A. BY THE WITNESS: That's correct. 
0 p. BY MR. REED: I s  t h i s  c la r i f i ca t i on  saying 
1 that the word 'estimate" does not appear under those 
2 circumstances, but "demand not reset' does appear? Or 
3 does i t  say that both appear i n  the s i tuat ion where 
4 deaand has not been read and reset,  
5 A .  I don't believe t h i s  note c la r i f i es  that. 

stated on the b i l l  so tha t  the customer w i l l  understand 

1 
2 t o  that ,  as to  whether both messages appear on there or  
3 whether jus t  "demand not reset" appears? 
4 A. I don't. 
5 MR. REED: Okay. Off the record, 
6 (Discussion o f f  the record.) 
7 p. BY MR, REED: To your knowledge, who would 
8 know? Would i t  be somebody i n  the b i l l i n g  services 
9 department who would know what appears on the b i l l  when 

10 the demand has been estimated and the kWh read? 
11 A.  I believe the employees i n  b i l l i n g  services 
12 would know, yes, I do. 
13 Q. Okay. Did you ever have any follow-up 
14 conversations a f te r  you received Linda Jacobs' 
15 c la r i f i ca t i on ,  saying t o  her, "Your c l a r i f i c a t i o n  
16 d idn ' t  c la r i f y?"  Do you recal l  any such conversation? 
17 A. No, I don't. 
18 Q. Did you ever get an answer t o  your question 
19 that  begins, "Gosh'? 

21 Q. Okay. And what was the answer you f i n a l l y  
22 got? 
23 A.  That the 'demand not reset' message i s  
24 printed on the b i l l .  
25 p. Okay. But you don't know whether i t  p r in t s  

p. As you s i t  here today, do you know the answer 

20 A. Yes. 

2 
1 with 'estimate' or instead of 'estimate'? 
2 MS. HILL: Objection. Asked and 
3 answered. 
4 A.  BY THE WITNESS: No, I don't. 
5 Q. BY MR. REED: Okay. And so tha t ' s  where her 
6 c la r i f i ca t i on  l e f t  you? 
7 A.  I don't think - -  yeah. There was no problem 
8 from my end with i t .  
9 p. Okay. You didn' t  have a problem w i  

io notion that,  i f  part o f  the b i l l  was estiinated, you 
11 didn' t  have the word 'estimaten disclosed t o  the 
12 consumer? 
13 MS. HILL: Objection. Assumes facts not 
14 i n  evidence. 
15 A.  BY THE WITNESS: I don't know that t o  be the 
16 case. 
17 Q. BY MR, REED: You don't know that i t  was 
18 estimated. Correct? 
19 A.  No. I don't know i f  i t  printed on the b i l l  
10 or not.  
11 p. Okay. You said that you d idn ' t  have a 
12 problem as long as "demand not reset" was pr inted on 
13 the bill+, Correct? 

15 Q. Okay. So i t  d idn ' t  trouble you i f  i n  fac t  
!4 A. Yes. 
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1 
2 was est imated - -  
3 MS. HILL: Object ion.  Assumes - -  
4 Q. BY MR. REED: - -  as long as i t  s a i d  "demand 
5 n o t  r e s e t " ?  
6 MS. HILL: Assumes f a c t s  n o t  i n  evidence. 
7 A. BY THE WITNESS: This has been a wh i le  ago, 
8 b u t  my r e c o l l e c t i o n  would be t h a t ,  i f  I was comfortable 
9 t h a t  "demand n o t  rese t "  was p r i n t i n g  on the b i l l ,  i t  

10 was l i k e l y  t h a t  "estimate' was also p r i n t i n g  on the  
11 b i l l .  And I c l e a r l y  s t a t e d  i n  my note t h a t  t h a t ' s  what 
12 my concern was. 
13 Q. BY MR. REED: Your note seems t o  say .- i t  
14 says a t  the  bottom o f  her c l a r i f i c a t i o n ,  'I talked t o  
15 Jana on the  phone, and she i s  okay w i t h  t h i s .  She 
16 wanted t o  make sure t h a t  we were s t i l l  p r i n t i n g  the 
17 "demand n o t  rese t '  Ressage, which we are. '  
18 
19 p o i n t  t h a t  'demand not  rese t '  was p r i n t i n g  on those 
20 b i l l s .  

22 Q. Okay. At t h a t  t ime, you were content w i t h  
23 t h a t  as her response? 

25 Q. Okay, But you d i d n ' t  know whether the word 

'est imate" d i d  n o t  appear on the b i l l  and p a r t  o f  i t  

So I t h i n k  we can agree t h a t  you knew a t  t h a t  

21 A. Yes, 

2 4  A. Yes, 

30 
1 'estimate" was a lso  p r i n t e d  on those b i l l s ?  
2 A .  As I stated  j u s t  a few minutes ago, I bel ieve  
3 t h a t  - -  and, again, i t ' s  hard to r e c a l l .  I t ' s  been 
4 q u i t e  some t ime - -  bu t  I was Comfortable i n  knowing 
5 t h a t  'demand n o t  rese t "  was p r i n t e d  on the b i l l ,  and I 
6 could have very w e l l  been t o l d  a t  the time o f  the 
7 conversat ion w i t h  Linda Jacobs. Whatever she t o l d  me 
8 made me f e e l  c o i f o r t a b l e .  
9 Q. But you don' t  r e c a l l  whether she t o l d  you 

10 t h a t  'demand n o t  rese t "  was being used as a s u b s t i t u t e  
11 for 'estimate" or whether i t  was being used as an 
12 a d d i t i o n  t o  "est imate"? 
13 A. That 's cor rec t .  I do n o t  r e c a l l .  
14 Q. Okay. That was i n  September of  1999, Have 
15 
16 
17 
18 the end o f  i t ?  
19 MS. HILL: Object ion.  Compound. 
20 Foundation. 
21 Q. BY MR. REED: Was t h a t  the end o f  the issue, 
22 or d i d  you have f u r t h e r  conversations w i t h  anybody 
23 regarding t h i s  issue of  what p r i n t e d  on a demand 
24 estimate b i l l ?  
25 A. I do no t  r e c a l l .  

you been invo lved i n  any changes t o  t h a t  p r i n t i n g  
procedure s ince then? I n  other words, has t h i s  been an 
ongoing issue t h a t  you've been involved i n ,  or was t h a t  

1 
2 
3 
4 
5 
6 
7 
8 
5 

10 
11 
12 
13 
14 
15 
16 
17 
18 
15 
20 
21 
22 
23 
24 
25 

J 

MR. REED: 1628, 
(Deposi t ion E x h i b i t  No. 19 was marked f o r  

i d e n t i f i c a t i o n ,  ) 

Q. BY MR. REED: Okay. I t  appears from t h i s  
t h a t  the  issue s o r t  o f  resurfaced i n  January o f  2001. 
Do you see t h a t ?  

A. Yes, I do. 
Q. Okay. Were you ever able t o  determine i n  

January o f  2001 whether the  issue had been f i x e d ?  
MS. HILL: Object ion.  Vague and 

ambiguous, 
A. BY THE WITNESS: I b e l i e v e  t h a t  we were. 
Q. BY MR. REED: Okay. Looking a t  what appears 

t o  be the l a s t  e-mai l  on t h i s  sub jec t  from Cynthia 
Janka t o  you, you said:  "This i s  why I want a l l  these 
p r i n t  issues i n  simple terms and i n  one document so 
there  w i l l  no t  be t h i s  confusion,"  

I s  there  such a document? 

A. BY THE WITNESS: I don't  know. 
Q. BY MR. REED: D i d  you ever have any f u r t h e r  

communication, e i t h e r  v e r b a l l y  or i n  w r i t i n g  by e-mai l ,  
with anybody t o  respond subs tan t ive ly  t o  your e - B a i l  o f  
January the  8th,  2001? 'I was under the impression 

THE WITNESS: Okay. 

MS, HILL: Object ion.  Foundation. 

~ 

3, 
1 t h a t  "est i f late" i s  p r i n t i n g  on the b i l l s  when i t  should 
2 be. I thought the messages t h a t  were no t  p r i n t i n g  
3 cons is ten t ly  were "corrected b i l l "  and "prorated b i l l . "  
4 Am I confused?" 
5 Did you ever ge t  any response t o  t h a t  e -mai l  
6 other than Cynthia Janka's, the nonresponse response 
7 t h a t  d i d n ' t  t e l l  you t h e  answer? 
8 NS. HILL: Object ion,  Compound, 
9 A. BY THE WITNESS: I n  w r i t i n g ?  

10 Q. BY MR. REED: At  a l l .  
11 A. I don't  know. 
12 Q. Okay. As you s i t  here today, do you know 
13 whether, under the circumstances where kWh 
14 kW i s  no t  rese t ,  no t  read, whether t h a t ' s  p r i n t i n g  as 
15 an estimate? 
16 A .  I bel ieve i t  i s .  
17 Q. Do you know who t o l d  you t h a t ?  
18 A. No, I don ' t .  
19 Q. Do you know from what date "estimate" was 
20 
21 A .  I have no idea. 
22 MS. HILL: Would t h i s  be a good t ime f o r  
23 a break? 
24 MR. REED: Yeah. 
25 

p r i n t e d  under the new system? 

(The deposi t ion was a t  recess from 10:16 a.m. 
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1 t o  1 0 2 9  a.m.) 
2 
3 i d e n t i f i c a t i o n .  ) 
4 Q. BY MR, REED: My f i r s t  quest ion i s :  Do you 
5 know who NIPSCO i s ?  
6 
7 cur ren t  CIS system from. 
8 p. Ac tua l l y ,  i t ' s  the  Northern Indiana Power 
9 Systems Company. 

10 A .  And i t  was t h e i r  system. 
11 p. I t  was t h e i r  system t h a t  you purchased? 
12 A .  Correct .  
13 Q. Okay. So, b a s i c a l l y ,  i t ' s  a b i l l i n g  system 
14 t h a t  they developed t h a t  you l i censed o r  purchased 
15 or - -  do you know? 
16 MS. HILL: Object ion.  Foundation. 
17 A. BY THE WITNESS: I be l ieve  i t  was a CIS 
18 system t h a t  they developed w i t h  whomever, whatever 
19 vendor, and then i t  was s o l d  t o  us. 
20 Q. BY MR. REED: Okay. Are you aware o f  the 
21 outcome o f  some recent l i t i g a t i o n  i n v o l v i n g  NIPSCO and 
22 the Indiana regu la to rs?  
23 A. No. 
24 Q. So you a r e n ' t  aware t h a t  they j u s t  pa id  
25 

(Deposi t ion E x h i b i t  No. 20 was marked f o r  

A. I bel ieve  NIPSCO i s  the company we bought our 

$285 m i l l i o n  t o  s e t t l e  a c la im t h a t  t h e i r  b i l l i n g  was 

34 
1 improper? 
2 MS. HILL: Object ion.  Assumes f a c t s  not 
3 i n  evidence. 
4 A. BY THE WITNESS: Not a t  a l l .  
5 Q. BY MR. REED: You're n o t  aware? 
6 Sorry. I t was $225 m i l l i o n .  I overstated. 
7 Okay. So t h i s  i s  - -  e s s e n t i a l l y ,  i s  t h i s  
8 
9 MS. HILL: Object ion.  Foundation. 

10 p. BY MR. REED: Do you know? 
11 A .  I don't  know what t h i s  i s .  
12 MS. HILL: You've never even asked her i f  
13 she's seen t h i s  document. 
14 Q. BY MR. REED: Do you know what i t  i s ?  
15 A .  No, I don ' t ,  
16 Q. Okay. It says there ,  "NIPSCO will estimate 
17 four consecutive months i f  necessary before r e q u i r i n g  
18 the meter be read."  
19 To your knowledge, was t h a t  four  consecutive 
20 months programmed i n t o  your system i n i t i a l l y ?  
21 A. I have no idea.  
22 Q. You don ' t  know, Okay. Has anybody ever 
23 brought t h i s  document o r  something l i k e  i t  t h a t  lays  
24 out the i n i t i a l  computer d r iven  est imat ing process t o  
25 you and said,  "Does t h i s  comply w i t h  the regulat ions?'  

s o r t  o f  a manual where they d i d n ' t  change the word - -  
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3 
Have you ever been asked t o  pass on something l i k e  
t h i s ?  

A. Not t h a t  I r e c a l l .  
n. Have you ever seen any document submi t t ing  

the  es t imat ing  procedures l a i d  ou t  i n  2712 t o  the  
Commission? 

A. Your quest ion was have I ever seen any 
document submi t t ing  the  es t imat ing  procedure l a i d  ou t  
i n  2772 t o  the Commission? 

Q. Uh-huh. 
A .  No. 
p. Please take a look  a t  E x h i b i t  15. #here's 

A .  You want me t o  read 15 r i g h t  now also? 
Q. Yeah. Why don ' t  you read 15, too .  
A .  Okay. 
p. P u t t i n g  the three e x h i b i t s  together,  they 

show a chain o f  - -  
A .  I have two. D id  I miss one? 
Q. 3, 8, and 15. 
A. Oh, t h i s  i s  s i m i l a r .  Okay, 

MS. HILL: Three i s  j u s t  the f i r s t  p a r t .  
THE WITNESS: Okay. 

p. BY MR. REED: took a t  15 ,  f i r s t  of  a l l .  

the one - -  i f  you look  a t  E x h i b i t  8. 

There i s  a reference there to ,  "Since we d i d n ' t  design 

3 t  
1 from scra tch  and had about 20 minutes t o  come up w i t h  
2 something, w e ' l l  s t i c k  t o  the methodology we have now 
3 w i t h  maybe some b e t t e r  numbers," re fe renc ing  load 
4 f a c t o r s .  
5 The question I have i s :  Were you p a r t  o f  
6 t h a t  process a t  a l l  o f  designing an es t imat ing  
7 procedure f o r  load  fac to rs  i n  2000 when t h a t  change was 
8 made? 
9 MS. HILL: Object ion t o  the 

10 charac ter iza t ion  of the sentence as re fe renc ing  load 
11 fac tors .  
12 A. BY THE WITNESS: No, 
13 Q. BY MR. REED: So t h a t  i n i t i a l  change i n  the 
14 base numbers used t o  do demand est imates was n o t  r u n  by 
15 you or approved by you? 
16 A .  No. 
17 p. There was a subsequent change which was 
18 referenced i n  - -  i f  you'd look a t  number 8. There was 
19 a decis ion t o  go - -  I ' m  quoting here - -  "Yes, we are 
20 going w i t h  35 percent on both o f  the r e s i d e n t i a l  
21 r a t e s . "  Correct? 
22 A. I ' m  sor ry .  
23 Q. That 's  Janet Smith t o  Ravi Nair .  
24 A .  Yes, I see t h a t .  
25 p. Were you involved i n  t h a t  decis ion t o  go t o  
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1 A. No. 
2 Q. - -  for approval? Do you know whether those 
3 are still in effect? 
4 A. No, I don't. 
5 2. When did you get a waiver for estimating 
6 first and last bills? 
7 MS. HILL: Was the question when? 
8 Q. BY MR. REED: When? 
9 
0 
1 p. Okay, Had you been estimating first and last 
2 bills prior to that? 
.3 A. Yes, 
L4 MS. HILL: Objection. Foundation. 
.5 THE WITNESS: Sorry, 
.6 Q. BY MR. REED: Was that waiver in writing? 
17 Was it something written by the Commission? 
18 MS. HILL: Objection. Foundation. 
19 p. BY MR. REED: If you know. 
!O A. The waiver received in October of 2001 or 
!1 fall, whatever it was, yes. 
!2 p, And did it absolve you of all responsibility 
!3 for having done estimated first and last bills prior to 
!4 the fall of 2001? 
!5 MS. HILL: Objection. Foundation. 

A. I don't recall the date, but it would have 
been in, I believe, fall of 2001. 

35 percent? 
P.. No. 
Q. Did anybody ask you whether they needed 

approval to do that from the Commission? 

Q. And would you agree that the change to a 
45 percentKO percent/60 percent system, which occurred 
earlier, is a change in estimating procedures? 

concl usi on, 

A. NO. 

MS. HILL: Objection. Calls for a legal 

P,. BY THE WITNESS: I don't know. 
Q. BY MR. REED: Well, is it a change in the 

factors you used to do an estimate? 
MS. HILL: Objection, Asked and 

answered. Calls for a legal conclusion. 
A. BY THE WITNESS: I don't know if we had ever 

used these factors in the past or not. 
p. BY MR. REED: Okay. If it was a change, it 

would be a change in estimating procedures. Correct? 
MS. HILL: Objection. Asked and 

answered. Calls for a legal conclusion. 
A .  BY THE WITNESS: I don't know. 
Q. BY MR. REED: Okay. Did anybody ever ask you 

to submit the changes to 35 percent on the residential 
rates to the Commission - -  
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1 Q. BY MR. REED: Is there any release? 
2 MS. HILL: Same objection, 
3 1,. BY THE WITNESS: No, 
4 Q. BY MR. REED: Look, please, at 5 ( B ) .  
5 A. In the rule? 
6 Q. Yes. It says there, 'A  utility or billing 
7 
8 
9 for service." See that? 
10 P,, I do. 
11 p. So prior to getting the waiver, you were in 
12 fact issuing first and final bills contrary to that 
13 rule. Is that correct? 

15 MS, HILL: Objection, 
16 THE WITNESS: Sorry. 
17 MS. HILL: Objection. Calls for a legal 
18 conclusion. 
19 MR. REED: I don't have any further 
20 questions. 
21 MS. HILL: Asked and answered. 
22 THE WITNESS: I would like to finish my 
23 answer. 
24 p. BY MR. REED: Oh, I thought you had. 
25 A. NO. 

entity may not render a bill based on e_stimated usage 
if the bill will be the customer's first or final bill 

14 A.  Yes. 

Q. Go ahead. 
A. Yes, we were estimating first and finals, and 

Q. You were estimating first and final bills? 
A. Absolutely, when there were situations out of 

our control, 
Q. But you were estimating first and final 

bills? 
A. Clearly. 

MR. REED: No further questions. 

the Commission was aware of that. 

(The deposition was concluded at 10:46 a.m.) 

JANA K ,  VAN NESS 
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C E R T I F I C A T E  

I, Christina L. Larsen, Certified Court 
Reporter for the S ta te  of Arizona, certify: 

That the foregoing deposition was taken 
by me; that  I am authorized to  administer an oath; that 
the  witness before testifying was duly sworn by me to  
t e s t i f y  to the whole truth; that  the questions 
propounded by counsel and the answers of the witness 
were taken down by me i n  shorthand and thereafter 
transcribed under my direction; that the transcript  was 
made available to the witness t o  read and sign; and 
tha t  the foregoing pages are a fu l l ,  true, and accurate 
transcript  of a l l  proceedings and testimony had upon 
the taking of said deposition, a l l  to  the best of my 

I NRTHER CERTIFY that I am i n  no way 
related t o  any of the parties hereto nor am I in  any 
way interested i n  the outcome hereof. 

DATED a t  Phoenix, Arizona, th i s  1st day 
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39:16 39:22 41:7 41:9 41:12 
Word 
(51 17:7 26:21 2E:ll 29:25 34:8 
Words 
[41 10:5 17:8 23:18 30:lk 
Writing 
131 31:23 32:9 38:16 
Written 
111 38:17 
Wrote 

Y 
Year 
[7] 4:22 5:9 5:9 5:13 18:14 18:24 
19 : 12 
Years 
[3] 5:l 6:3 6:8 
Yesterday 
111 12:7 
Yesterday' s 
[l] 18:4 
Yourself 
111 13:12 

Zimme- 
[21 2:3 2:lO 

JANA VAN N E S S ,  4/23/2003 

JD REPORTING INC. (602) 254-1345 From Sworn to Zimmerman 
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Janka, Cynthia J(H86891) 

From: Van Ness, Jana K(H95986) 
Sent: 
To: cc: Vega, Jennie A(H96038) 
Subject: FW: Estimated Meters 

Tuesday, March 12,2002 10:21 AM 
Willis, Delia M(H98097); Froetscher, Daniel T(H36154) 

Hi guys _- I just wanted to add that I am very concerned about estimated reads of any nature at this time. Let me provide a 
little background which forms the basis of my concerns. 

In April 2002, we are going to have to file a new semi-annual report (at the direction of the ACC) which illustrates the 
number of first and final bills that were estimated. When doing research for preparing this filing, I found out that last year, 
in July alone, we had 998 accounts (first or final) that had been estimated for various reasons. While some of the causes 
were beyond APS control, there are a significant amount of estimates that were created by APS. 

While I do not know what the other months look like, as we're still pulling all of the #'s together for the report, I am very 
concerned that the other months will provide similar results. 

As a result, I'm concerned that the ACC will the first and final #'s, be very surprised at the volume and then react. 
Typically, reactions of this nature aren't a good thing. I'm concerned that they will order us to share the rest of our # s  
around estimated reads. 

Of course, I will be following up with the appropriate folks (once I get the final #Is) to express my concerns in this area and 
work to make whatever changes are needed to decrease these numbers. And, anything you all can do in an effort to 
prevenffreduce estimated reads (of any type) should be considered and implemented as quickly a s  possible. 

Thanks for indulging me through this long note.. it's important that we get these estimated reads under control. If  there is 
anything I can do on my end, please don't hesitate to let me know. 

---Original M e s s a g e  
From: Vega, Jennie A(H96038) 
Sent: 
To: Van Ness, Jana K(H95986) 
Subject: FW: Estimated Meters 

I spoke with Delia on 311 1/02. She told me they were up against the last day for the 25-35 "window" to get these read 
and that's why they had to estimate. 

Tuesday, March 12, 2002 9:30 AM 

in 

I explained our concern that we could have increased scrutiny from the ACC because we now have to report first and last 
read estimates. She said the estimated area is'old town Bisbee and she felt confident they didn't have any first or last 
estimates. I clarified our concern was more with the possibility of increased scrutiny from the ACC. . 

Delia told me about the difficulty of getting supplemental meter readers. Even though they have someone that is 
crosstrained for her area they can't just call and get someone, they have to submit paperwork. She said they should have 
the supplemental meter reader by today. 

Jennie Vega 
Consumer Advocate 
602-250-2038 

---Original Message--- 
From: Willis, Delia M(H98097) 
Sent: 
To: Consumer Advocate, (ConsAdv) 
cc: Froetscher, baniel T(H36154) 
Subject: Estimated Meters 

March 11, 2002 9:17 AM 

Our meter reader in Bisbee injured his knee today and is on desk duty so 278 meters will be estimated today. We have 
paperwork in to bring a supplemental meter.reader in so hopefully we won't have to estimate too many more. Thanks, 
Delia 
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From: Janka, Cynthia J(H86891) 
Sent: 
To: 
Subject: RE: Estimating Demands 

This sounds great tc me. .!ana? 

Thursday, November 30,2000 ?:30 AM 
Smith, Janet M(H50500); Van Ness, Jana K(H95986) 

---Original Message- 
From: Smith, Janet M(H50500) 
Sent: 
To: 
Subject: Estimating Demands 

Thursday, November 30,2000 7:03 AM 
Van Ness. Jana K(H95986): Janka. Cynthia J(H86891) 

I met with Lori and her group yesterday to discuss some estim 
properly estimate a demand. After some disci  inn 1*~a -A- 

up to you in case you are ever asked by the CI 

ating issues. One of the items raised was how to 
--yIvII vxb a l l l v &  at what I believe is the best method so this is a heads 
ommission. 

iomething that would be easy to 

If the account is residential witt, a 
If the account is residential vhh a F, J, K, or L meter type, use a 50% load factc.- 
If the account is non-residential with a C or G meter type, use a 60Y o load factor. 

u~ u I I I ~ A ~ I  rjpe, us 

"mated by Billing Services, there were still Yesterday's meetina brounht nllt tha far) t h d  if -, .&---a k-2 I-  L - 

j by our Billing system. 
leone in Billing 

3 shou)d give consideration where applicable to the 
le preceding month. These 

. .  - - . _ - L  r 

I wanted to send this to the b o  of you first in Case you wanted to discuss. If you are in agreement, then I can resend 
the note to Jennie and Angela, as  well as Lori and Joy for documentation. 

Thanks. 





Smith, Janet M(H50500) 

From: Smith, Janet M(H50500) 
Sent: 
To: Nelson, Joy L(H72346) 
CC: 

Subject: Estimating Demand 

Wednesday, June 19,2002 8:37 AM 

Nair, Ravi (281310); Rumolo, David J(Z80729); Van Ness, Jana K(H95986); Janka, Cynthia J 
(H86891); Froetscher, Patti (ZB2407) 

JOY, can you please write a defect or enhancement or whatever you guys do now and ask for a change to the load factors 
we currently use to estimate a demand. 

Currently, we use a 50% load factor for ECT-1 R, 45% for EC-1, and 60% for non-residential [for the service plans we let 
the system estimate). 

I know there has been concern from the field that the demand being estimated by the system is too low and didn't always 
look right "historically." In response to these concerns and to bring the load factors more in line with recent load research 
data, we would like the load factors for the residential rates lowered to 35% and the load factor for non-residential lowered 
to 50%. 

In a perfect world, and if we were designing a system from scratch, we would still support using load factor, only we would 
make it customer specific and have the system estimate a demand using the customer's annual load factor. Since our 
world isn't perfect and we aren't designing a new system, we still believe estimating demands using these average rate 
specific load factors is the fairest methods for all customers. is defensible to the Commission, and is easy to train to the 
Billing Reps so they can use the same methodology if they need to estimate a demand. 

Let me know the status of his request 

Thanks. 
Tracking: Recipient 

Nelson, Joy L(H72346) 

Nair, Ravi (ZB1310) 

Rumolo, David J(Z80729) 

Van Ness, Jana K(H95986) 

Janka, Cynthia J(H86891) 

Froetscher, Patti (ZB2407) 

Read 
Read: 6/19/02 9:38 AM 
Read: 611 9/02 8:40 AM 

Read: 6/19/02 9:02 AM 

Read: 6/21/02 1 9 8  PM 

Read: 6/19/02 8:40 AM 

Read: 6/19/02 8:38 AM 





Nair, Raw (ZBI310) 

From: Smith, Janet M(H50500) 
Sent: 
To: Nair, Ravi (ZB1310) 
Subject: RE: Estimation 

I don't think load factors change that much. We are  going to compare these numbers to some other numbers w e  have and 
see how much they have varied. That will give u s  a better idea of frequency, but I honestly don't think we will see much 
change. If we only change them when w e  have a rate case, our last full blown rate case was 1988, so every 15-20 years. 
Hrnm, we could have a new system by then. 

By the way, if w e  were designing from scratch, the best way of estimating a demand would be. to calculate the customers 
load factor for the past 12 months and use that to determine the demand for the current month. Since we didn't design 
from scratch, and had about 20 minutes to come up with something, we'll stick to the methodology we have now, with 
maybe some better numbers. 

Tuesday, June 18,2002 238 PM 

---Original Message-- 
From: Nair, Ravi (281310) ** 
To: Smith, Janet M(H50500) 
Subjsck RE: Lsrnation 

Tuesday, lune 18,2002 2:32 PM 

Please go thru Joy  .... How often do you foresee these numbers t o  change , typically.. guestimate?? 

--Original Message-- 
From: Smith, 3anet M(H50500) 
sent: 
To: Nair, Ravi (281310) 
Subject: RE: Estimation 

We have some new numbers based on load data that will support the rate case. the numbers are  lower than what w e  
have now, so I want to make sure if we want to use the newer numbers, it can be done painlessly. Sounds like it can 
so as soon as I get the buy off from Dave Rumolo on the new numbers, do I tell you, or does Joy need to write an 
enhancementldefect? 

--Original Mesage-- 
From: Nair, Ravi (281310) 
sent: 
To: Smith, lanet M(H50500) 
Subject: RE: Estimation 

Yes.... it is. I f  we foresee these  numbers t o  change dynamically, we probably ought t o  have them as factors  
(reference table driven). But I suspect these  are pretty static in nature, if we stick with t h e  present approach 
t o  demand estimation. 

Tuesday, June 18,2002 2:31 PM 

Tuesday, June 18,2002 2:29 PM 

--Original MFage- 
From: Smith, Janet M(H50500) 
Sent: 
To: Nair, Ravi (281310) 
Subject: RE: Estimation ~ 

Ravi, if we only want to change the numbers we have in place now (the 45%, 50%. and 60%) is that a simple 
change? 

--Original Message--- 
From: Nair, Ravi (281310) 
Sent: 
TO: Smith, Janet M(H50500) 
Subject: Estimation 

we will be putting a new exception/bsns rule ... This is fyi - 
---Original Message-- 

From: Nair, Ravi (281310) APSO2324 

Tuesday, lune 18,2002 2:27 PM 

Tuesday, June 18,2002 9:53 AM 
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Smith, Janet M(H50500) CHRISTINA L. URSEF,~ 

From: Jacobs, Linda L(H54248) 
Sent: 
To: 

cc: 
Subject: RE: Zero Demand 

Monday, September 20, 1999 1256 PM 
Van Ness, Jana K( H95986); Schallmo, Elizabeth J(C22400); Nelson, Joy L(H72346); Moyer, 
Lori P(F76283); Maloney, Amy (221 945); Smith, Janet M(H50500) 
Fraser, Scott (248883); Arora, Jasvinder S(Z03095); Stapley, Mary C(Z37021) 

To clarify: 

apDears on the biil. 

tis?& 

The system daeS nc; estimate demacd only. Its all or not 

If Billing Sewices fixas the demand oniy. what prints on th 

1 talked 15 J a m  on :be phone and she is a% witn his. S ~ E  wanted to make sure V J ~  were st!li printing the Demand Net 
Reset message ....... which vie are. 

--Original Message-- . 
From: Ness, Jana K(H95986) 
Sent: 
To: 

cc: 
Subject: RE: Zero Demand 

day, September 20,1999 1230 P 

(221 945); Smith, Janet M(H50500) 
acobs, Linda L(H54248); Schallmo, Elizabeth J(C22400); Nelson, Joy L(H72346); Moyer, Lori P(F76283); Maloney, Amy 

Fraser, Scott (ZA8883); Arora, Jasvinder S(203095); Stapley, Mary C 

Gash. . this horse is taking a beating . but I just want to make su 
k W  is estimated (and ihs  ctistomei is billed on a demand rate) it needs to prin 
time this is an issue is wher; the kWh are actual reads, the kW aren't Otherwise ... if both the kWh and kW are 
estimakrl, we'rs covered as estimate will automatically print Right? 

--Original Message-- 
From: Jacobs, Linda L(Ha248) 
Sent: 
To: ' 

CC: 
Subject: RE: Zero Demand 

The Estimate Bdi message is triggered by the read source. The kWh and k W  st; 
means since the k W h  read is not astimate. CIS doEs not knotv :hat the demand rsad is missing cr that it needs to be 
estirnstsd. 
Ir: this situation, there is E& ar; Est:mate EX!! message. 

So even though CIS can estimate kW, it is not in this situation. Since we are not estimating the demand in this 
siiuation. what prints on the bili is not an issue unless we change the system. 

After someone frm the billing iean; researched exception 118, i ieamed thai the 1 8 does not apply here beca(,se it 
is only when the entire read is missing. 
However after looking into the  program on demand read vaiidalion, the demand w Id kick to exceptions as a 160 
(ACT ACCT, NO DMD READ OBTAINED. SERV PLAN REQ DMD) if the demand read = ZERO for: 

it is estimated. The oniy 

Monday, September 20,1999 11:OO AM 
Schallmo, Elizabeth J(C22400); Van Ness, Jana K(H95986); Nelson, Joy L(H72346); Moyer, Lon P(R6283); Maloney, Amy 

(221 945); Smith, Janet M(H50500) 
Fraser, Scott (248883); Arora, Jasvinder S(Z03095); Stapley, Mary C(Z37021) 

one read source code. ...,this 

Residental with KWH greater than 500 
Commercial with KWH greater than 3600 

Conclusion: 
i feel that chang5s to billing is not required or not cost justified. 

--Original Messag- 
From: Schallmo, Elizabeth J(C22400) 
Sent: 
To: 

Cc: 

Friday, September 17. 1999 3:45 PM 
Jacobs. Linda L(H54248); Van Ness, Jana K(H95986); Nelson, Joy L(H72346); Moyer, Lori P(F76283); Maloney, Amy (221945); 

Fraser, Scott (Z48883); Arora, Jasvinder S(Z03095) 
Smith, Janet M(H50500) 

EXHIBIT 
APSO1712 
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Subject: RE: Zero Demand 

i think something is missing here. Billin9 does not always create a I I8 billing exception. Demand reads can be 
estimated now. Also, we need to check to see if tha statement indicates the dernand is estimated when the mace 
is i ~ a d  

-Original M e s s a g e  
From: Nelson. Joy L(H72346) 
Sent: 
To: Jacobs, Linda L(H54248): Van Ness, Jana K(H95986); Moyer, Lori P(F76283); Maloney, Amy (221945); Smith, Janet M(H50500) 
Cc: Fraser, Scott (ZA8883); Arora, Jasvinder S(Z03095); Schallrno, Elizabeth J(C22400) 
Subject: RE: Zero Demand 

Friday, September 17,1999 3:09 PM 

One question .... is it noted on'the bill when we estimate the dernand? I know it is showing estimate on bills for 
certain conditions, but if we get reads for a total, and demands are estimating, are we informing the cirstoiners 
that the demand portior? of their bill was an estimated demand? 

-Original Message- 
From: Jacobs, Linda L(H54248) 
Sent Friday, September 17,1999 3:05 PM 
To: Van Ness, Jana K(H95986); Nelson, Joy L(H72346); Jacobs, Linda L(H54248); Moyer, Lori P(R6283); Maloney, Amy (221945); 

Smith, Janet M(H50500) 
Cc: Fraser. Scott (248883); Arora. Jasvinder S(Z03095); Schallmo, Eiiuabeth J(C22400) 
Subject: RE: Zero Demand 

I talked with Joy and clarified that G = Demand not Reset It did 

ed that for accounts with Service Plans that Were bifled on demand, wer,: Lo exceplisns as a I18 (No 
demand required) for account with zero demand read. 

I have given Joy 3 list of meters from Scotts list with Freeiorrn comnents from the meter ri-aader so s h ~  eo~llcl 
see if any others needed a exchange order to correct the meter type. 

mean that the demand was GO: resd 

CONCLUSION: 
1. Yes to adding a ne% No Read Reason 

2. No change needed to billing because the condition is alreedy handled bj, Exception 178 for Service 
Plans that are billed on demand. 

Please let m e  know if you do not agree with my conclusion. 

--Original Message-- 
From: Van Ness, Jana K(H95986) 
Sent: Friday, September 17,1999 9:Ol AM 
TO: Nelson, Joy L(H72346); Jacobs, Linda L(H54248); Moyer, Lori P(R6283); Maloney, Amy (221 945); Smith, 

Janet M(H50500) 
cc: Fraser, Scott (248883); Arora, Jasvinder S(Z03095); Schallmo, Elizabeth J(C22400) 
Subjeck R E  Zero Demand 

Linda - I agree 100% with Joy. 
We absolutely need to rjdvise our customers that the k\n! has been estimated and the cause of the 
estimate. 
And, billing needs to follow standard procedure to estirnate the kW. This is an ACC mandate. 

--Original Mesag- 
From: Nelson, Joy L(H72346) 
Sent: Thursday, September 16,1999 2:07 PM 
To: Jacobs, Linda L(H54248): Moyer, Lon P(F76283); Maloney, A p y  (221945); Smith, Jane! M(H50500); Van 

Ness, Jana K(H95986) 
cc: Fraser, Scott (248883); b r a ,  Jasvinder S(203095); Schallmo, Eliiabeth J(C22400) 
Subject: RE: Zero Demand 

In the old system that was why we developed that G reason code. was when we weren't reading or 
resetting the demand. We weren't telling the customer that we read it or not, and we got into a lot of 
trouble over that. I think if we estimate it, we need some way to let the customer know his  demand was 
estimated. Also on the 3rd example you gave, The meter reader is telling us that the meter should be an F 
type meter, with no demand. But it is set in CIS as a J type meter, expecting a demand. Because the code 

. 2  
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is the same-for both an F and a J. we have no way of kn9wing this, unless the m e w  reader teiis us, a s  he 
is doing, And I will get that account fixed. 

--.Original M e s a g -  
From: Maloney, Amy (221945) 
Sent: 
To: 

Cc: 
Subject: RE: Zero Demand 

A No Read Reason would be helpful Exception 118 (No estimate, demand required) kicks an 
account with no demand read. The system doesn't allow us to bill these Wjthou: entering a demand. 

---Original Mesag+ 
From: Jacobs. Linda L(H54248) . 
Sent: 
To: 

cc: 
Subject: Zero Demand 

We have learned if the meter readerm read the KWH, ...... but did NOT read the KW. 
Then GIS thinks the KW read was actually zero. 

Scott was able to find approx 125 occurrances by looking at some the ltron files. It is hard to quantify 
exactly how many days the represents because it is the last 25 uploads per Read Office. Some read 
offices send more than one file a day, others don't. 

Example sites: 

Thursday, September 16,1999 157 PM 
Jacobs, Linda L(H54248); Moyer. Lon P(n6283); Nelson, Joy L(H72346); Smith, Janet M(H50500); Van 
Ness, Jana K(H95986) 
Fraser, Scott (ZA8883); Arora, Sasvinder S(Z03095); Schallmo, Elizabeth J(C22400) 

Thursday, September 16,1999 1:48 PM 
Moyer, Lon P(F76283); Nelson, Joy L(H72346); Maloney, Amy (221945); Smith, Janet Myl50500); Van 
Ness, Jana K(H95986) 
Fraser, Scott (ZA8883); Arora, Jasvinder S(Z03095); Schallmo, Elizabeth J(C22400) 

640410284 9/14 
567040288 911 3 
790431286 SI7 

If you want more examples, I can mail you a copy of the list Scott gave me. 

The reason is ..... ltron handles every read separately and the meter reader can enter different reads 
for each dial. CIS handles the KWH and KW reads together and they share one set of codes. 

Questions: 
1. Do you agree that we should we create a special NoRead Reason that tells the user that the KW 
dial was not read? 
2. How should this situation be handled by billing? ..... exception? ..... estimate the KW? 

. 

If you have any questions, please feel free to call 81-2238. 

APSO1714 
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Smith, Janet M(H50500) 

From: Holbrook, James (248861) 
Sent: Thursday, May 18,2000 1:46 PM 

Smith, Janet M(H50500); Van Ausdal, Keith B(F95908) 
FW: Rules for Estimating, Factors Used 8 rules for Hi exceptions. 

Importance: High 

FYI 

-Original Message- 
From: Nair. Ravishanka (281310) 
Sent: 
To: 
cc: 
Subject: 
Importance: High 

Geneari Rufes for Estimating a s  impiemented in APS : 

Estimating is not performed on servi 
Less than 15 day bills 

Non residential with an 'L' o 
No previous usage history other than a tum-on. 

Irregular services use usage one year ago as the estimated usage, even if that amount is zero kWH. 
Base load is determined for the 6 month season. i.e. May thru October is summer. If the number of days for this 
six month season is between 165 and 195, then the estimate is calculated from this. 
If base load is not sufficient to determine the estimated usage, the previous months billing is used in the estimated 
calculation. 

CHRISTINA b. LARSEN 
Thursday, May 18,2000 1:38 PM 
Moyer, Lon P(F76283); Nelson, Joy L(H72346); Holbrook. James (248861) 
Haynes, Sherwood (283164); Arora, Jasvinder S(Z03095) 
Rules for Estimating. Factors Used B rules for Hi exceptions. 

Service plan, 1400 
b 

Estimating is perfomed for: 

Q 

Estimated calculation is as follows: 
If base load is used: Base load times 0.1667. (This factor will give a one-month average of the base load) . Note 
:We are changing the factor from 0.1667 to be = 30ltotal-number-of-basedays in 6/30 Release. 
If the previous month is used, the calculation is (prior period usage 30) / prior period days 
Multiply the previous calc by the number of billing days in the current billing and divide by 30. (Estimated usage * 

the ESTIMATED USAGE for the period. It is used in generation of Exception 182. 

The demand is determined as follows: 
Residential with time-of-use meter - ((Estimated usage 1 (13 * billing period usage days)) / 0.50 + 0.05) 
Residential with normal meter - ((Estimated usage / (24 billing period usage days)) / 0.45 + 0.05) 
All commercial services - ((Estimated usage / (24 billing period usage days)) / 0.60 + 0.005) 

Exceptions if a meter is not read: 

If they are a "Do Not Estimate" and the meter is not read, a "103" exception is created. 
Also, if the previous usage was no-billed, voided or cancelled, a "1 15" exception is created. 
A count of the number of previous reads in a row that were 
estimated and 2 points are added if it is a customer or post 
greater than nine, a "1 16' exception is created. Note: we a 
If the previous read was a turn on or initial read a "1 17" exc 
If final bill indicator is on a "1 19" exception is created. 

s taken. 3 points are added if the read was 
If the accumulated total nurhber of points is. 

check from 9 to 6 in 6/30 Release. 

Rules for the HI 

. .. . .. 

exceptions 
'1 

APSO1717 



0 . 
CASE <A> Exception 181 

FOR NON-RESIDENTIAL ACCOUNTS, (AND ALSO IRREGULAR W I T H  I N  USAGE PERIOD), OR 
NO BASE LOAD EXISTS, COMPARE AGAINST HIGHEST HISTORICAL FOR LAST 12 MONTHS. 

Highest-Usage = Highest Usage on site,  in past 12  months 
Normalized Usage = KWH / Usage-Prorate-factor 
if num-days = 45 

Usage-Prorate-factor = 1.5 e 
IF WS-NRMLZD-USG > HIGHEST-USG * 5 (5 is the current factor in Reference table for all 

service plans) 
If TURN-ON done and KWH less than THRESHOLD-KWH (value maintained a s  a 

factor in database table) Note : at present this 

table. hence effectively the threshold 
threshold-value is missing in the 

value = zeroes for nQw. We are 
asking around when th is  may have been lost.) 

do nothing 
ELSE 

. Give a 181 exception 
END. 

CASE <B> Exception 182 
FOR RESIDENTIAL ACCOUNTS, AND IRREGULAR ACCOUNTS (IN USAGE PERI,OD), WHEN 

BASE LOAD EXISTS, COMPARE AGINST ESTIMATED USAGE. USAGE-LIMIT is calculated a s  follows 
This exception is checked for if Estimation can be done. 

USAGE-LIMIT = Estimated-USAGE * 10 (10 is the current factor in Reference table for all service 
plans) 

IF Usage (KWH) > USAGE-LIMIT 

Estimated-Usage is arrived a t  by applying rules mentioned in above section. 

e Give exception 182 

CASE <C> Exception 183 

Max-Capacity is calculated a s  follows 
Max Capacity = 10/2 

*Max Capacity = 100/2 
Max Capacity = 1000/2 
Max Capacity = 10000/2 
Max Capacity = 100000/2 
Max Capacity = 1000000/2 
Max Capacity = 10000000/2 
Max Capacity = 100000000/2 

IF Usage (KWH) > Max-Capacity / 2 

if Dial-count = 1 
if Dial-count = 2 
if Dial-count = 3 
if Dial-count = 4 

if Dial-count = 6 
if Dial-count = 7 
if Dial-count = 8 

if Dial-count = 5 

Give exception 183 

Regards, 
Ravi (602-250-3864) 

0 
APSO1718. 
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From: Nair, Ravishanka (281310) 
Sent 
To: Smith, Janet M(H50500) 
cc: Arora, Jasvinder S(203095) 
Subject: 

Monday, August 14,2000 1:42 PM 

RE: Estimating in the 3rd month 

Hi Janet, 

sropping t h e  ”billing in progress” to be system estimated. 

i. e 

then w e  give a 116 exception if we are attemptig to do a system estimate of tne August bill. 

stopping the August bill from getting system estimated, since the July b i i l ~ 2 s  not an estimate, 

If we have 2 cansequetive estimated bills in the recent past then we will give ar, exception 

If we are billing the month of August & july and june bills are estimated, 

if july bill was NOT estimated but june 8 may bill were estimated, we will not give the exception 

This is my understanding on how the system deais with this scenario as of May 19th Install. 

-Original M e s s a g e  
From: Arora, Jasvinder S(Z03095) 
Sent: 
To: 
Subject: 

Ravi 
Can you help me answering this. 
Jassi 

--Original Mesag- 
Fmm: Smith. Jsnst M(H50500) 
Sent: Monday, August 14,2000 1I:IOAM 
To: b r a ,  Jasvinder S(Z03095) 
Subject Estimating in the 3rd month 

Good morning Jassi. 

In the Arizona Administrative Code rules which govern all regulated utilities, one of the rules states 
“After the 3rd consecutive month of estimating the customer‘s bill due to lack of meter access, the 
utility or Meter Reading Service Provider will attembt to secure an accurate reading of the meter.” 

In the old system, their was programming to kick and account into special in the 3rd consecutive . 
month that we did not obtain a read. 

I’ve been in several meetings lately and have heard conflicting ideas of what, if anything, we are 
doing in our current CIS system, So, to set me straight, can you please have someone tell me , 

exactly what we are doing when we have had 2 consecutive months of estimating. Do we do 
something in the 3rd month of a missing read, or do we not do anything? One person thought we 
created an exception if they had 2 estimates in the past 12 months, not necessarily consecutive ’ 

months. 



Sm'ith, Janet M(H50500) 

From: Nair, Ravishanka (281310) 
Monday, August 14,2000 2:08 PM 
Smith, Jane t  M(H50500) 
RE: Estimating in the 3rd month 

~ We made changes in the 3 1  9 release for "recent past". it used to be 3 consecutive a n a  an,exception on the 4th month. 
Now we changed it to 2 consecutive & 3rd month we 91ve the 1 16 exception ... 

My baby daughter's n a m e  is Nimisha - it means  " a moment in time" 
She is cute :) She w a s  born on  7/30/00 (Leo methinks) at 12:37pm. 

~ 

~ 

I 
I 

mom*n'misha.jpg 

--Original Message-- 
From: Smith, Janet M(H50500) 
Sent: 
To: Nair, Ravishanka (ZB1310) 
Subject: 

Monday, August 14.2000 1:46 PM 

RE: Estimating in the 3rd month 

Ravi, thanks for this. This is also what I thought we were doing. but like I said I kept hearing differing opinions. 
Although, it doesn't really matter if they a r e  ir: the recent past does it? It scufids like if we have 2 consecutive 
estimated bills, then in the 3rd month you put out the 116 Exception. 

Eo you have baby pictures at your desk? What is your daughter's came (Goug is no good at baby details!)? 
--Original Message- 
From: Nair, Ravishanka (281310) 
Sent: 
To: Smith, Janet M(H50500) ' 
Cc: Arora, Jasvinder S(Z03095) 
Subject: RE: Estimating in the 3rd month 

Hi Jat;et. 

"billing in progrsss" to be system ertirnatecl. 

i.e 

then vie give a 116 exception if we a re  attemptig to do a system estimste of the August biH. 

the August bill from getting system estimated, since the July bill was not a n  estimate. 

Monday, August 14,2000 1:42 PM 

-- 
0 

If we have 2 consequetive estimated bills in the recent past, then we will give an exception stopping the 

if wi? Fjre billing the month oi August & p l y  and june bills ars es?irnated, 

if july bill was NOT estimated but june & may Sill were estimated, we will not give the exception stopping 

This is my understanding on how the system deals with this scenario as of May 19th Instal!. 

--Original Message-- 
From: Arora, Jasvinder S(Z03095) 
Sent: Monday, August 14,2000 11:lSAM 
To: Nair, Ravishanka (ZB1310) 
Subject: 

Ravi 
Can you help me answering this. 
Jassi  

--Original Message-- 
From: Smith, Janet M(H50500) 
Sent: Monday, August 14,2000 11:lOAM 
To: Arora, Jasvinder SQ03095) 
Subject: 

Good morning Jassi. 

FW: Estimating in the 3rd month 

Estimating in the 3rd month 

APSO1720 
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In the Arizona Administrative Code rules which govern all regulatd utilities, one of the rules states "After the 
3rd consecutive month of estimating the customer's bill due to lack of meter access, the utility or Meter 
Reading Service Provider will attempt to secure an accurate reading of the meter." 

In the old system, their was programming to kick and account into special in the 3rd consecutive month that 
we did not obtain a read. 

I've been in several meetings lately and have heard conflicting ideas of what, if anything, we are doing in our 
current CIS system. So, to set me straight, can you please have someone tell me exactly what we are doing 
when we have had 2 consecutive months of estimating. Do we do something in the 3rd month of a missing 
read, or do we not do anything? One person thought we created an exception if they had 2 estimates in the 
past 12 months, not necessarily consecutive months. 

I 

I 

Anyway, thanks in advance for helping to clear this up for me. I 

I 

. - .. . ... ... " . . .__._I  .. . .-.._.__.. . .  
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Smith, Janet M(H50500) 

From: Smith, Janet M(H50500) 
Sent: 
To: Langham, Pamela J(H19458) 
cc: Van Ness, Jana K(H95986) 
Subject: RE: Prorating 

If we didn't geta read at ?I, and then WE later receive an actual read, we shcu!d do whatever is in the customer's benefit. 
For example, if we estimated 2 demand of IC\ and we get an actual read 3 days later and the demand is 8, then we should 
rebill the customer. i f  we est!maied a 5 and we later get a read of 6. then we car! stay with our estimated read of 5. Does 
this help? 

Wednesday, October 18,2000 1:Ol PM 

---Original Message-- 
From: Langham, Pamela J(H19458) 
Sent: 
To: Smith, Janet M(H50500) 
Subjeck RE: Prorating 

My questicn was not wkie  we have 6 dsmand read. M y  problem is when there are no reads period and we are 
estimating or when ws have esiimated and %e ge: s good read and we go back snd rebiii I apologize that I was not 
deai on that. Changing a probed demand would never 

Wednesday, October 18, 2000 9:22 AM 

a choice I;nless it was a full sale. .  . 

&n?& J i UWD~I~T 
Al;$(4nJ .+ri?e: 
J2. 3&-' 

7c.;_r 

--Original Message-- 
From: Smith, Janet M(H50500) 
Sent: 
To: Langham, Pamela J(H19458) 
Subject FW: Prorating 

Pam. this is the note I sent to J q  in response to her note on this subject. f also discussed this with Jana and we 
are in agreement on this. Hope this helps. Sounds like your area is no1 the place to be today! 

---Original Mesage-- 
From: Smith, Janet M(H50500) 
Sent: 
To: Nelson, Joy l(H72346) 
Cc: 
Subject: R E  hwatng 

Wednesday, October 18.2000 9:16 AM 

Wednesday, October 18, 2000 935 AM 

Janka, Cynthia J(H86891); Van Ness, Jana K(H95986) 

First, I would say if we have an actual probed demand read, we should not change that read. We may need to 
send a T.0 or field verify to check the read if ii could not pass the reasonableness test, but otherwise we should 

us? a probed read. 

If the read is not prcbed and it IS clearly out of line: then I wouid say we should ESTIMATE a demand 
estimating a demand you should consider the customer's load factor and history. I think considering load factor is 
particularly important on a non-residential accsunt since.E-32 is such a load factor based rate. I have seen 
numerous accounts on EC-1 recently where the demand is clearly wrong, or reached full scale. None.of these has 
been a probed read yet they clearly need fo be rebilled. 

I hope this helps. lei me knav  ii you nesd any additional information. 

APSO1 722 



.. sent: 
To: Smith, Janet M(H50500) 
Subject: Fw: Rotating 

Wednesday, October 18, 2000 8:Ol AM 

I 
Hi there ..there s e e m s  to be s o m e  contrcversy about demands. and  if they a r e  prorated when :ebiliin_o months. 
that had been estimated. Or do we use  the actuai demand we get on the meter for the current month to rebil! 
for overestimated, or underestrrnated months? 
Cyr~thia says we use actual except for initial and finals Then w e  can  prorate What do you think? 

--Original Message-- 
From: Janka, Cynthia J(H86891) 
Sent: 
To: Nelson, Joy L(H72346) 
Subject RE: Prorating 
Importance: High 

Tuesday, October 17,2000 338 PM 

We always use the actua! demand if we have it. W e  do prorate the demand charge on initial cr final %ills 
but not the read. 

Hope this helps, let me know if you need more. 

.... . -.-- . . " .  ...... _. ._ . . , , I  . -  . . . . _ _ . .  . .. . ... . . . _  
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Smith, Janet M(H50500) 

From: Nelson, Joy L(H72346) 
Sent: Tuesday, November 07,2000 12:07 PM 

Hi Jane: .... I sent a note to Jassi again to see wheie this is. Do you think we need ir3 rlin a queqf to find out how many 
accounts have been affected by this, or just leave it as is? 

I ---Original M e s s a g e  
From: Smith, Janet M(H50500) 
Sent: 
To: 
Subject: 

I Tuesday, November 07,2000 1152 AM 
Froetscher, Patti (ZB2407); Nelson, Joy L(H72346) 
RE: CA 113290282 Site 841370283 

I think this has come up before. I am attaching a note I got from Joy in August on this very subject. Looks like the 
defect has not been worked. See all the notes below that 1 just pasted in. Joy. can you follow up on the status of the 
defect? Thanks! . 

' 

Hi there .... fyi? Don2 know if you want tc kzow this or not, n9r dc? I knbw how many o?her accounts this has affected? 
Thanks 

-Original Message- 
From: Winckler, Douglas K(C98351) 
Sent: 
To: Nelson, Joy L(H72346) 
cc: Nair, Ravishanka (fs1310) 
Subject RE: site 841370283 

Monday, August 14,2000 1036 AM 

The problem with this account is that it is an irregufar user. When estimating these guys. we use the KWH from 
one year ago for the estimate. We are no? cartying the K W  fcward for them. This needs !o be changed in, the 
program. i will write a defect now so that we can 3e: it resolved. it looks like it was never set up for Kw estimates 
for irregular users, so there are probably others that were incorrect in the past. 0 
--Original Message-- 
From: Nelson, Joy L(H72346) . 
Sent: 
To: Nair, Ravishanka (281310) 
Subject: site 841370283 

Thursday, August 10,2000 I 1  :48 AM 

Hi Ravi .... This site had 2 months of System Estimates .... the customer is on 4400 rate. The system estimated May 
and June, and it estimated KWH but did not estimate a demand at  all. This rate is billed on a demand, so why 
wouldn't the system estimate a demand???? thanks 

--Original Mesage-- 
From: Froebcher, Patti (ZB2407) 
sent: 
TO: 
Subjeck CA 113290282 Site 841370283 

 ond day, N O V ~ I T I ~ ~ ~  06,2000 8% AM 
Smith, Janet M(H50500); Nelson, Joy L(H72346) 

J & J- This acct is a 4400 rate. Did you know that when the system automatic estimates this they billed the 
demands at zero???? Did it in Oct and also in April May andJune....ughlll!! We need to look at  these?? I'm going 
to rebill Oct 

1 

. .  .- . . . . - ... . _. .... -. . 
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Tracking: Recipient 

Van Ness, Jana K(H95986) 

Janka, Cynthia J(H86891) 

Read 
Read: 1111WW 9:lBAM 

Read: 1 1 1 1 6 t ~  9 : W m  
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Smith, Janet M(H50500) 

From: Janka, Cynthia J(H86891) 
Sent: 
To: 
Subject: RE: Estimating Demands 

Thursday, November 30,2000 7:30 AM 
Smith, Janet M(H50500); Van N e s s ,  Jana K(H95986) 

Smith, Janet M(H50500) 

a e l l  IUVUJ I )  

fember 30,2000 7:30 AM 
I(H50500); Van N e s s ,  Jana K(H95986) 
I Demands 

This sounds great tc me. Jam? 

-Original M e s a g 6  
From: Smith, Janet M(H50500) 
Sent: 
To: 
Subject: Estimating Demands 

Thursday, November 30,2000 7:03 AM 
Van Ness, Jana K(H95986); Janka, Cynthia J(H86891) 

I met with Lon and her group yesterday to discuss some estimating issues. One of the items raised was how to 
properly estimate a demand. After scme discussion we arrived at what I believe is the best method so this is a heads 
up to you in case you are ever asked by the Commission. 

As you know, the old system did not estimate demands. The billing consultants and associates used various methods 
to estimate demands when needed (it varied depending on the person doing the estimating, not the situation). Our 
current CIS does estimate demands. When we first converted there were numerous concerns that the demands being 
estimated by the system were unreasonable. Around March of 1999, the Pricing Department was asked to provide 
some better guidelines to IS for system estimating. Taking into consideration something that would be easy to 
implement and fair (actually very generous) to the customer, we decided the best way to estimate a demand is by 
using a load factor. We provided to IS the following guidelines which were implemented in late March early April 1999: 

if the account is non-rssidential with an L or hi meter type, or on E-34, do not estimate the demand. 

If the account is residential with a C or G meter type, use a load factor O f  45%. 
If the account is residential with a F, J, K, or L meter type, use a 50% load factor. 
If the account is non-residential with a C or G meter type, use a 60% load factor. 

Yesterday's meeting brought out the fact that if a demand had to be estimated by Billing Services, there were still 
various methods being used. After some discussion 1 suggested we use the same method used by our Billing system. 
This would provide consistency regardless of if the estimate is being done by the system or someone in Billing 
Services. 

0 

As you know, the rules R14-2-210, state that when estimating we should give consideration where applicable to the 
customer's usage during the same month a year ago; and the amount of usage during the preceding month. These 
guidelines are in place for estimating kWh in the system and are also considered by Billing Services when hey need to 
estimate kWh. I feel as long as we are using these guidelines to determine the kWh, we are fine with our .methodology 
for determining a kW. And, as I mentioned before this will provide consistency between a system bill and "manual" bill. 

I wanted to send this to the two of you first in case you wanted to discuss. If you are in agreement, then I can resend 
the note to Jennie and Angela, as well as Lori and Joy for documentation. 

Thanks. 

APSO1726 
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Smith, Janet M(H50500) ~- 

From: Haven, Linda G(H44167) 
Sent: 
To: 

cc: 
Subject: 

Thursday, January 04,2001 11:s AM 
Alexander, Sandra C(X01632); Van Ness, Jana K(H95986); Bullock, Nancy J(H17960); 
McLeod, Tammy D(Z64965); Janka, Cynthia J(H86891) 
Moyer, Lori P(F76283); Smith, Janet M(H50500) 
RE: I N 6  Commitments to ACC, APS Board and Bill Post 

We wiii proceid here in Metrc with that mandate and 
Leaders get the same message. 

-Original Message-- 

will see that the State Regior; Meter Reading 

From: Alexander, Sandra C(X01632) 
Sent: 
To: 

cc: 
Subjet: 

If the Consumers ?J.mcat?'s office and Customer Sewice Managenent are satisfied with the information that is in the 
sysr3m then Audii Services concurs. It is your decision on this. My only concern is that we need to actively work at 
least the 2 reports that Liilda mentioned in her response on question # 4 regarding multiple months of the same 
demand. Having the Load Controller information may make that easier to explain, hut it is a lot of work to get all the 
data since we did not convert it. 

Thursday, January 04.2001 11:23 AM 
Van Ness. Jana K(H95986); Haven, Linda G(H44167); Bullock, Nancy J(H17960); McLeod, Tammy D(Z64965); Janka, Cynthia J 

Moyer, Lon P(F76283); Smith, Janet M(H50500) 
RE: 199s Commib;nents to ACC, APS Board and Eill Post 

(H8689 1) 

-Original M e s s a g b  
From: Van Ness, Jana K(H95986) 
Sent: 
To: 
Cc: 
Subject: RE: 1996 Commitments to ACC, APS Board and Bill Post 

Thursday, January 04,2001 936 AM 
Haven, Linda G(H44167): Bullock, Nancy J(H17960); McLeod, Tammy D(Z64965); Janka. Cyn&ia J(H86891) 
Moyer, Lon P(F76283); Alexander, Sandra C(XOl632); Smith, Janet M(H50500) 

Be mare than happy to heip, just let me kncw what I caii do. 

-Original Message- 
From: Haven, Linda G(H44167) 
Sent: 
To: 
CC: 
Subject: RE: 1996 Commitments to ACC, APS Board and Bill Post 

Wednesday, January 03,2001 504 PM 
Van Ness. Jana K(H95986); Bullock, Nancy J(H17960); McLeod, Tammy D(Z64965); Janka, Cynthia J(H86891) 
Moyer, Lori P(F76283); Alexander, Sandra C(X0.1632); Smith, Janet M(H50500) 

, 

-. 
I' too would iike to see us pass on the Load Controller data. 

, 

item 4, you are understanding corrmtly. We are reading the meter over the fence and noting . 
cannot reset demand. The meter reader doesn't know what rate the customer is on. They do 
know that we have an abundance of TOU meters set, not all being on i3 TOU rate. 

, '  

in response to your last comment, sounds like Lori and I could use your input when we 
proceed to ask for some system change. You are correct, we do not want to create any 
unnecessary orders. So we will look to your for help to insure that doesn't happen. 

Thanks for your note. 

APSO1728 ---Original Mesag- 
FrOm: Van Ness, Jana K(H95986) 
Sent: 
To: Bullock, Nancy J(Hl7960); McLeod, Tammy D(Z64965); Janka, Cynthia J(H86891) 
Cc: Moyer, Lon P(F76283); Haven, Linda G(H44167); Alexander, Sandra C(X01632); Smith, Janet M(H50500) 
Subject: 

Wednesday, January 03,2001 3:OO PM 

RE: 1996 Commitments to ACC, APS Board and Bill Post 

u're response was great.. thanks for all of the info and 
1 
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need to pursue the inclusion of "LC" any longer ..at leasi not on the meter reader side. I believe t h i s  info. 1s 
much more accurate and more easily acquired via the call center associaies when talking with the customer. 
However, with that said, th i s  iine of questioiling can be time consuming and ct lnbersome.  therefois if there IS 
no gocd businesslmarketins reason to acquire thls info 1 would recommend that we let I: go. 

On item #4. your foudh paragraph . . I Reed SOme ciarifitation. If what you're saying Is that when a meter 
r2ader doesn'i have access they will read the meter over :he fence and note the account "demand not rese;". 
This code is used in lieu of "no access". Am i understanding yau carrectiy? if so I absciutely agres rnat is 
t he  best way to harrdie this  situation If  I'm rnisundersranding you. please straighten me out (oh. how I knokv 
you love these opportunities.. ha! j. 

And, I had one last comment on the very last sentence of the iast paragraph ir! your note regarding having CIS 
produce'orders on those accounts that have had the same kW for 3 months or more. My thought is that we 
might be able to eliminate those accounts that have a normal probe read.. and there may be other conditions 
(known load control) that would warrant the exclusion of these accounts from producing an order. Just a 
thought. 1 know when we have ran these reports in t h s  past. we've found many customers W ~ G  legitimately 
have consistent kWs from month io month. 

Again, kudos to you and you: team for your hard work. . it's always a pleasure working with you. And for the 
record, I think your response was very timely. 

Thanks, 
Jana 

--Original Messag- 
From: Bullock, Nancy J(H17960) 
Sent: 
To: McLeod, Tammy D(Z64965); Janka, Cynthia J(H86891) 
Cc: Moyer, Lori P(F76283); Haven, Linda G(H44167); Alexander, Sandra C(X01632); Van Ness, Jana K(U95986); Smith, JanetM 

Subject: 

1 only find 5 sites in the new system that are marked as having load conrrollers. This is ir? the applia'nce 
information. i also checked for meter read frseform messages and didn't find anythlng that said load controller 
stuff. I then checked with IS and found no knowledge of trying to ccnvert this Information fram the 016 system. 
The old system tracked this data as a rate test group of 'LC'. 

---Original Mesage-- 
From: Mdeod, Tammy D(Zffl965) 
sent: 
To: Janka, Cynthia J(H86891) 
Ccr Moyer, Lori P(R6283); Haven, Linda G(H44167); Alexander, Sandra C(X01632); Van Ness, Jana K(H95986); Smith, Janet H 

Subject: 

Thank you Cynthia. I agree with the logic that you have laid out below. 

--Original Message-- 
From: 3anka, Cynthia l(H86891) 
Sent: Tuesday, January 02,2001 10:29 AM 
To: Bullcdc, Nancy J(H17960); Haven, Linda G(W167); Alexander, Sandra C(X01632); Van Ness,  Jana K(H95986); Smith, Janet M 

(HSOSOO) 
CC: Moyer, Lori P(R6283); Mdeod, Tammy D(Zffl965) 
Subject: RE: 1996 Commitments to ACC, APS Board and Bill Post 

When we researched multiple month demand rea gs in '96, we fgund it difficult determine which amounts 
had load control devices and could be eliminated from our search for problems in resetting dem.ands. The 
notation of a load control device was for internal benefit and was much less time consuming in he'old system. 
I believe then, we jus: had the meter reader note in the free form message arsa that a load controller existed. 
If  that is not possible with the new system, that may be a justification for eliminating that piece from our . 
commitments. 

Tuesday, January 02,2001 12:49 PM 

(U50500) 
RE: 1996 Commitments to ACC, APS Bqard and Bill Post 

' 

Tuesday, January 02,2001 1031 AM 

(HSOSOO); Bu)lock, Nancy J(H17960) 
RE: 1996 Commitments to ACC, AP!3 Board and Bill Post 



Thanks, 
Cynthia 
--Original M e s s a g b  
From: Bullock, Nancy J(H17960) 
Sent: 
To: 

cc: 
Subject: 

I wasn't reall:, addressifig its ussfulness. just that it was there if its needed. Jana. Janet. Cynt!iia what 30 
you guys think? Should we spend time and money to track this piece of ififormation? 

---Original M- 
From: Haven, Linda G(H44167) 
Sent: 
To: 

cc: 
Subject: 

Tuesday, January 02,2001 10:18 AM 
Haven, Linda G(H44167); Alexander, Sandra C(X01632); Van Ness, Jana K(H95986); Janka, Cynthia J 
(HB6891): Smith, Janet M(H50500) 
Moyer. Lori P(E'6283): McLeod, Tammy D(Z64965) 
RE: 1996 Commitments to ACC, APS Board and Bill Post 

Tuesday, January 02,2001 10:16 AM 
Bullock, Nancy J(H17960); Alexander, Sandra C(X01632); Van Ness, Jana K(H95986); Janka, Cynthia J 
(H86891); Smith, Janet M(H50500) 
Moyer, bri P(F76283); Mcleod, Tammy D(Zffl965) 
RE: 1996 Commitments b ACC, A B  Board and Bill Past 

Thanks Nancy, 'I had checked and missed it as it is under electric load controller, not 
just load. controller. 
If all of yoti still fee! this adds some value to our business, please let me know. This 
reqirires additional training far our readers and someone will need to enter this in the 
system. If, in fact. we have been surviving without this information I would suggest we 
not pursue this data any longer. 

-Original Message- 
From: Bullock. Nancy J(H17960) 
Sent: 
To: 

cc: 
Subject: 

Regarding #5 - spot in CIS to identify load controllers. This identification is available in the site 
notebook on the appliance page. Load controller is one of the options. 

--Original Mesage---- 
From: Haven, Linda G(H44167) 
S e n e  
To: 

cc: 
Subject: 

Tuesday, January 02,2001 1O:W AM 
Haven, Linda G(H44167); Alexander, Sandra C(X01632); Van Ness, Jana K(H95986); Janka, Cynthia J 
(H86891); Smith, Janet M(H50500) 
Moyer. Lon P(F76283); Md-eod, Tammy D(ZE-4965) 
RE: 1996 Commitments to ACC, APS Board and Bill Post 

Thursday, December 28,2000 10:22 AM 
Alexander, Sandra C(X01632); B u l l ~ k ,  Nancy J(H17960); Van Ness, Jana K(H95986); Janka, Cynthia 3 
(H86891); Smith, Janet M(H50500) 
Moyer, Lori p(F76283); McLecd, Tammy D(ZH965) 
RN: 1996 Commitments to ACC, APS Board and Bill Post 

This is in follow up to our November 17 meeting. A few items regarding Meter 
Reading,received from the Metro Meter Reading Leadek; 

1. Any meter reading error that affects the customer's bill will be corrected. before 
the next meter reading. 
Clock errors will be worked within 3 days. 

The Leaders do not believe that "bad battery" reports are worked within the 3 days 
and do feel that this will affect the customer's bill ... sooner or later as it will only take 
one outage . 
2.All meter reader datacaps will be set based on satellite time, which is consistent 

with the time used by the meter shop. The intent is to reduce unnecessary monthly 
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clock errors. .. 

Satellite time is presently listed on the Electric Meter Shop Web site as "National 
Institute Standard's and Technology Time". This is our(Metro Meter reading) official 
time used and our data cap log in time is checked against this source weekly. 
Further, Chuck Evans has sent a reminder regarding this to all State Region Meter 
Reading leaders. 

3 . h  input. 

4.Exception reports which identify those accounts in which the demand has been 
consistent in excess of 3 months. The intent is to identify and resolve any potential 
access issues as  well a s  enhance the already existing internal "check and 
balances". 

Two of the 6 "daily" reports received by Meter Reading are KM14ROl , The 3 Month 
Same Demand Report and Demand Meters to Be ResetIKMQ6R36. 

These reports have been worked in Metro as time permitted. Our first priority has 
been the No access report. We will make an effort to work these more thoroughly 
from this point forward and believe with the addition of the  No Access Call 
Campaign, we will have the time to devote. 

One of the questions that arose from our meeting was about the coding used. Our 
ltron system only allows for one code. The meter reader only uses demand not .. 
reset if they actually read the meter, but could not reset the demand. We have 
been attempting to read over fences etc, to lessen the impact on the customer and . 
the billing services group. Since we do not know what rate the customer is on, and ' 
we do know that TOU meters are routinely se t  even when the customer is on the 
standard rate, we believed that obtaining the kwh read and coding demand not reset 
was of benefit. 

Another issue that surfaced was whether our Meter Readers are allowed to read 
their own meters. 
In fact, if it becomes known to a Leader that the reader had a route with their home, 
we do make a switch and try not to give them the same route again. If they have a 
probed meter, this should not be a problem . 
Further, as we move to a more consistent rotation of reading assignments, this will 
also not be an issue. 

5. Meter Readers will note those acco nts which have visible load control. This will 
enable APS to better identify those accounts with load control as a means for rate 
comparison and analysis. 

We no longer have any designated spot in our CIS for this notation and the Leaders 
can only recall that they were asked to make ONE pass in the old system to identify 
and enter some coding if they noticed load 
control at a site. We have not been performing this function , To do this will require 
us to first give some training to our present meter reading staff. We do have the ' 

ability to use a "survey" button. A paper report could be generated, but we have no 
designated area in CIS for this information and no manpower to enter the data. So 

' 4  
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I if this is something expected of us, we need to know so that we can determine a 
process. 

6. When a meter reader observes a change in the meter access condition in the 
field, they will note the account identifying the change ... in CIS. 

We are entering access/condition changes as  we read daily. Coding is appearing in 
CIS. 

7. Customer access reports will be worked on a regular basis ... 

We are actually receiving 10 system reports in Meter Reading. 
4 are monthly reports, 6 daily 
3 of the 4 monthly reports are used to assess the performance of individual meter 
readers 

KM06R20 is the infamous "No access meters" report. I 
meters that were flagged 
by the meter reader for no access and gives the reason the meter was not read. 
The difficulty with working this report is that it does not list the accounts in "worst" 
first order so that our time spent research 
Some offices have small numbers and a irely through the report 
daily, others continue to have a large vol ome system soding 
assistance, cannot get through this report in it's present state. 
We are awaiting (process is in test mode) the installation of a new Agentless Dialer 
program for no access accounts. .The system will make an unattended call to any 
account that has 3 consecutive or more "no access" entries for the following reason 
codes; 
meter blocked 
locked gate 
dog or dogs 
foliage 
weather(rain,snow,flood,bad weather ... we put this in just in case of emergency as 
experienced in the past by some of our State offices) 
no key 

We will be piloting this first in Metro areas and adding State Region offices later. 
We believe that this dialer program can also provide u s  reports that we can have 
placed in "worst" first order as  well as tell u s  which accounts did not have a valid 
phone number so that we can send a letter or attempt further contact. 

8. Meter Reader routes will be  rotated on a more regular basis. 

. 

received daily, listing all 

. 

-. ..- 

I O.Any trouble or m 
not reset,no access, 

e code that affe 
low checks, full 

e customer bill (dead meters,demand 
kw,etc.) will be reviewed and 
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appropriate measures  ta 

I We have been  focused on No access issues as w e  felt this w a s  the most important 
issue affecting customer billing and consequentty, customer satisfaction. I We have ’ 
been advised in the  past (by the meter shop)that w e  should not be  generating 
trouble orders. Due to the need to work the demand not reset, or same demand 3 
months, w e  will begin issuing all needed orders. I will send  an advance notice t o  
Field Services a n d  the Meter Shop. Further, following discussion with Lori Moyer, 
we believe that t he  system should automatically issue a n  order when the same 
demand is registered 3 months in a row and will be asking for this enhancement to 
be  added  to the CIS list. 

~0 
I 
I 

I 
I 

I 

My apologies for the delay in response. 
Linda Haveil 
Manager, Customer Assistance Center 



Smith, Janet M(H50500) 

From: Winckler, Douglas K(C98351) 
Sent: 

Subject: RE: Estimating 

Thursday, April 26,2001 2:48 PM 
Smith, Janet M(H50500) 

W e  snoufti io& at the h v o  prev months and one year ago 

---Original MSSQ- 
From: Smith, Janet M(H50500) 
Sent: 
To: Windder, Douglas K(C98351) 
Subject: RE: ,%mating 

Thursday, April 26,2001 2 4 2  PM 

O o ~ g  I kiiow you've ioid me this I00 times, m d  i promise this t i r n ~  I will save your answer somewhere. 

Wher; we do a systsm estimate, not tied to an exception, but jus: a plain jane no read came in estimate, do we look at 
the previous two months and the same month one year agc, or do we do the base-load calculation (basically the 
swage of the six summer months)? 

---Original Message--- 
From: Winckler, Douglas K(C98351) 
Sent: 
To: Nelson, Joy L(H72346) 
Cc: Smith, Janet M(H50500) 
Subjea: Estimating 

These are the changes that I think we decided to make to our estimating process. 

1. The only historical usage that will be used for estimating purposes is with a read status of billed (RD-STAT-CD 
= 'E) 
2. Analyze some actual reads to see if using the following calculation is valid: 

Friday, March 23,2001 7:49 AM 

Ex: If this is April, 2001, get the historical usage, and: 

a. Add two times the April, 2000 usage plus March 2001 plus May, 2000. 

. . . . . .... . .  . ,  
I t  



From: Winckler, Douglas K(C98351) 
Sent: 
To: Smith, Janet M(H50500) 
Subject: Estimated Demand 
I want to make sure that I understand the formula for estimated demand. If anything has changed 
since yesterday let me know. 
We ‘will not estimate demand for a non-residential customer with an L or M meter types. Also no 
estimated demand for any service plan 1400. 

For residential C and G meters - Estimated usage / 730 / 0.45 = Estimated demand. 
For residential F, J, K and L meters - Estimated on-peak usage / 365 10.50 = Estimated demand. 
For non-residential C and G meters - Estimated usage / 730 / 0.60 = Estimated demand. 

Thursday, March 11, 1999 9:33 AM ‘ 0  

B y  W&“ 
81 -25 I 5  
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Smith, Janet MfH50500) 

0 

From: 
Sent: 
To: 
Subject: 

Winckler, Douglas K(C98351) 
Monday, September 20, 1999 1 :47 PM 
Smith, Janet M(H50500) 
FW: Estimating 

iiere it is! 

q -  27.--7L0(5-1 
"I- _- -"___ -Original Message- 

From: Winckler, Douglas K(C98351) 
Sent: 
To: Bums, Earlene C(H18540) 
Subject RE: Estimating 

ANOTHER CAN OF WORMS!! 
I forgot about the exceptions if a meter is not read: 

* 

CHRlSTlMA L, I-ARSEM Monday, September 20,1999 956 AM 

If  they are a "Do Not Estimate" and the meter is not read, a "103" exception is created. 
Also, if the previous usage was no-billed. voided or cancelled, a "1 15" exception is created. 
A count of the number of previous reads in a row that were estimated is taken. 3 pclints are added if the read was 
estimated and 2 points are added if it is a customer or post card read. If the accumulated total number of poinrs is 
nine or greater, a "1 16' exception is created. 
If the previous read was a turn on or initial read a "1 I?'' exception is created. 
If final bill indicator is on a "I 1 9  exception is created. 

* 
9 

For Amy's question, a third month is estimated based on the criteria for a " 3  15" exception. The estrrnatlng pracess does 
not differentiate between types of estimates, so an office estimate is the same as a system derived estimate. 

--Original M e s s a g h  
From: Bums, Earlene C(Hl8540) 
Sent: 
To: Winckler, Douglas K(C98351) 
Subject: RE: Estimating 

What about those ca's which are marked "Do Not Estimats"? 

Monday, September 20,1999 8:51 AM 

, --Original Mesag- 
From: Fndtler, Douglas K(C983gl) 
Sent 
To: Bums, Earlene C(HI854O) 
Cc: 
'Subject: RE: Estimating 

Estimating is not performed on services which are: 

Monday, September 20,1999 8:46 AM 

Nair, Ravishanka (261 31 0); Schallmo, Elizabeth J(C22400) 

Service plan 1400 
9 

Less than 15 day bills 

Non residential with an 'L' or 'M' meter type. 
No previous usage history other tinan a turn-on. 

Irregular services use usage one year ago as the estimated usage. even if that amount is zero kWH. 
Base load is determined for the 6 month season. i.e. May thru October is summer. If the number of days 
for this six month season is between 165 and 195, then the estimate is calculated fram this. 
If base load is not sufficient to determine the estimated usage, the previous months billing is used in t i e  
estimated calculation. 

If base load is used: Base load times 0.1 667. (This factor will give a one-month average of the base load) 
If the previous month is used, the calculation is (prior period usage * 30j / prior period days 
Multiply the previous calc by the number of billing days in the current billing and divide by 30. (Estimated 
usage * billing period usage days) / 30. 

' Estimating is perfomed for: 

0 

Estimated calculation is as follows: 
9 
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The rlema;?d is deternined as follows 

4 

5 

Residential with time-of-use mets - ((Estimated s a g e  i (13 * billing period usage days)) i 0.5G + 13 05) 
Residential with normal meter - ((Estimated usage I (24 * billing period usage days)) / 0.45 + 0.05) 
AI; cormercial services - ((Estimaied usage ! (24 * biiling period usage days)) / 0.60 + 0.005) 

--Original Mesag+ 
From: Bum's, Earlene C(H18540) 
Sent: 
To: Windier, Douglas K(C98351) 
Subject: Estimating 

Monday, September 20. 1999 6:48 AM 

Please provide all the criteria for system estimating. This was a request out of our Tuesday meeting for Billing 
Services. I Would need this before tomorrow's 3:OO meeting. Thanks 



Smith, Janet M(H50500) 

From: Smith, Janet M(H50500) 
Sent: 
To: Nair, Ravi (ZB1310) 
Subject: RE: Estimating Demand 

Yes, we are going with 35% on both of the residential rates 

Tuesday, June 25,2002 1121 AM 

4 g i n a l  Mesage-- "t- 2 2 - - 0 2  
From: Nair, Ravi (281310) -~ -____.___---.- ------- -. 

If=HRISTINA L. I-ARSEN Sent: 
To: Smith, Janet M(H50500) 
subject: RE. Estimating Demand 

Do you m a n  the load factor being reduced for both residential rates ? i.e ECT-1R from 50% io 35% and EC- i  
from 45% t o  35% ??? Please confirm. Thanks. 

Monday, June 24,2002 3:29 PM 

. 

---Original Message-- 
From: Smith, Janet M(H50500) 
Sent: 
To: Nelson, Joy L(H72346) 
cc. 
Subject: Estimating Demand 

Joy, can you please write a defect or enhancement or whatever you guys do now and ask for a change to the load 
factors v.e currentlgr use to estimate a demand. 

Currently, we use a 50% load factor for ECT-lR, 45% for'EC-1, and 60% for non-residential (for the service plans we 
let the system estimate). 

I know there has been concern from the field that the demand being estimated by the system is too low and didn't 
always look right "historically." In response to these concerns and to bring the load factors more in line with recent 
load research data, we would like the load factors for the residential rates lowered to 35% and the load factor for non- 
residential lowered to 50%. 

In a perfect world, and if we were.designing a system from scratch, we would still support using load factor, only we 
would make it customer specific and have the system estimate a demand using the customer's annual load factor. 
Since our world isn't perfect and we aren't designing a new system, we still believe estimating demands using these 
avefage rate specific load factors is the fairest methods for all customers. is defensible to the Commission, and is 
easy to train to the Billing Reps so they can use the same methodology if they need to estimate a demand. 

Let me know the status of this request 

Thanks. 

Wednesday, June 19,2002 8:37 AM 

Nair, Ravi (281310); Rumolo, David J(Z80729); Van Ness, Jana K(H95986); Janka, Cynthia J(H86891); Froekher, Patti (282407) 

Tracking: Recipient Read 

Nair, Ravi (281310) Read: 6/25/02 239 PM 

APSO1750 
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Janka, Cynthia J(H86891) 

From: Van Ness, Jana K(H95986) 
Sent: 
To: 
cc: Vega, Jennie A(H96038) 
Subject: FW: Estimated Meters 

Tuesday, March 12,2002 10:21 AM 
Willis, Delia M(H98097); Froetscher, Daniel T(H36154) 

Hi guys -- I just wanted to add that I am very concerned about estimated reads of any  nature at this time. Let m e  provide a 
little background which forms the basis of my concerns. 

In April 2002, we are going to have to file a new semi-annual report (at the direction of the ACC) which illustrates the 
number of first and final bills that were estimated. When doing research for preparing this filing, I found out that last year, 
in July alone, we had 998 accounts (first or final) that had been estimated for various reasons. While some of the causes 
were beyond APS control, there are a significant amount of estimates that were created by APS. 

While I do not know what the other months look like, as we're still pulling all of the # s  together for the report, I am very 
concerned that the other months will provide similar results. 

As a result, I'm concerned that the  ACC will the first and final #s, be very surprised at the volume and then react. 
Typically, reactions of this nature aren't a good thing. I'm concerned that they will order us to share the rest of our #s 
around estimated reads. 

Of course, I will be following up with the appropriate folks (once I get the final #s) to express my concerns in this area and 
work to make whatever changes are needed to decrease these numbers. And, anything you all can do in an effort to 
preventlreduce estimated reads (of any type) should be considered and implemented as quickly as  possible. 

Thanks for indulging me through this long note.. it's important that we get these estimated reads under control. If there is 
anything I can do on my end, please don't hesitate to let me know. 

----Original Message--- 
From: Vega, Jennie A(H96038) 
Sent: 
To: Van Ness, Jana K(H95986) 
Subject: Fw: Estimated Meters 

Tuesday, March 12,2002 9:30 AM 

I spoke with Delia on 311 1/02. She told me they were up against the last day for the 25-35 "window" to get these reads in 
and that's why they had to estimate. 

xplained our concern that we could have increased scrutiny from the ACC because we now have to report first and last 
d estimates. She said the estimated area is old town Bisbee and she felt confident they didn't have any first or: last 

estimates. I clarified our concern was, more with the possibility of increased scrutiny from the ACC. . 

Delia told me about the difficulty of getting supplemental meter readers. Even though they have som 
crosstrained for her area they can't just call and get someone, they have to submit papenvork. She 
the supplemental meter reader by today. 

Jennie Vega 
Consumer Advocate 
602-250-2038 

---Original Message--- 
From: Willis, Delia M(H98097) 
Sent: 
To: Consumer Advocate, (ConsAdv) 
cc: Froetscher, Daniel T(H36154) 
Subject: Estimated Meters 

Our meter,reader in Bisbee injured his knee today and is on desk duty so 278 meters will be estimated today. We have 
paperwork in to bring a supplemental meter reader in so hopefully we won't have to estimate too many more, Thanks,, 
Delia 

March 11, 2002 9:17 AM 



~~~~~~ ~~ ~~~ ~ ~ ~~~~~ 

Jan ka, Cy n t h ia J (H 8 68 9 I ) 

From: 
Sent: 
To: Van Ness, Jana K(H95986) 
Subject: RE: Estimates on Statements 

This is why I want all these print issue in simple terms and in one document so there will not be this confusion. 

I 

Jan ka, Cynthia J( H8689 1 ) EXHIBIT 1 9  
crzbb3 ----._ 

Monday, January 08,2001 9:19 AM 

CHRISTINA i. C A R S E ~  0 

! 

---Original Message- 
From: Van Ness, Jana K(H95986) 
Sent: 
To: Janka, Cynthia J(H86891) . Subject: RE: Estimates on Statements 

Monday, January OB, 2001 859 AM 

Actually, this wasn't last summer, it was the summer of '99 .... eck!! And, I was under the impression that "estimate" is 
printing on the bills when it should be. I thought the messages that were not printing consistently were "corrected bill" 
and "prorated bil I".... am I confused? 

---Original Message-- 
From: Janka, Cynthia J(H86891) 
Sent: 
To: Van Ness, Jana K(H95986) 
Subject: FW: Estimates on Statements 

Friday, January 05,2001 3:09 PM 

See if you can make sense of the message below regarding problems we were having last summer. I don't think any 
of this was corrected. 

-0riainal Messaae- a -  
From: Eazerly, Donna M(H59271) 
Sent: 
To: 
cc: Saager, Delores K(H81235) 

Wednesday, July 14, 1999 1:45 PM 
Van Ness, Jana K(H95986); Singley, Cynthia J(H86891) 

Subiect: RE: Estimates on Statements 

Jana 

I agree this needs to be treated with a sense of urgency and will get it taken care of. I'll keep you posted. 

Thanks, ~ 

Donna Easterly 
Competitive BillinglESP Services 
Phone (602) 250-2535 
e-mail donna-easterly@apsc.com 

Try not to become a person of success but rather 
a person of value. 

-Albert Einstein 

-Original Message-- 
From: Van Ness, Jana K(H95986) 
Sent: 
To: 

Wednesday, July 14,1999 1:32 PM 
Easterlv. Donna M(H59271); Singley. Cynthia J(H86891) 

Cc: Saage( 'Delores K(H81235) 
Subject: RE: Estimates on Statements 
Importance: High 

Donna - thanks for the follow-up. We are Y m  concerned with "estimate" not producing on the bills and 
definitely feel that the completion of this "fix" should be expedited. Clearly, we are in violation of an ACC order as 
have gotten sideways with the ACC on this issue in the past. What do we need to do to have this issue escalated 
and resolved ASAP? 

-Original Message- 
From: Easterly, Donna M(H59271) 
Sent: 
To: 
Subject: RN: Estimates on Statements 
Importance: High 

FYI 

Donna Easterly 

Wednesday, July 14,1999 1:19 PM 
Singley, Cynthia J(H86891); Van Ness, Jana K(H95986) 

1 
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Competitive BiIiinglESP Services 
Phone (602) 250-2535 
e-mail donna-easterly@apsc.com 

Try not to become a person of success but rather 
a person of value, 

-Albert Einstein 
-Original Message-- 
From: Lambeth, Diane L(W.58460) 
Sent: 
To: Easterly, Donna M(H59271) 
Subject: Estimates on Statements 
importance: High 

Wednesday, July 14.1999 1:06 PM 

Donna, 

the status is. 

but upon further investigation, I found that we were not consistently providing the data to produce this message. 

that I have it covered. That work tentive due date is the end of August. 

provide them. Give u s  a list and we can do DUPRT and reset the Read Src Cd with the  Estimate code and have 
these reprinted and sent out how you wish.. 

Friday, Monday and Tuesday. Betsy will be back on Monday. 

Betsy wanted me to send a note to you regarding the Bills that were estimated. You wanted to know what 

The TOTAL fix for the THIS MONTH WAS ESTIMATED message is not in production. We had made a f ix, 

When you read the BILLING STATEMENT MAINTENANCE RELEASE document I sent you, you will see 

Now for statements that you want to print so that the message will appear on them, we can manually 

Please feel free to get with me if you want clarification or to discuss the above. I will be out of the office on 

. .  . .  . .  ._ . - ,  , . .. . . . .. - .  . .  

mailto:donna-easterly@apsc.com






CIS Compliance to ACC Rules and Regulations 
Report #23054 
August 13,2002 

EXECUTIVE SUMMARY e CIS COMPLIANCE TO ACC RULES AND REGULATIONS AUDIT 
AUDIT #21054 

REPORT DATE AUGUST 13,2002 

OBJECTrVE 

The objective of this audit is to review APS compliance with rules and regulations of the Arizona 
Corporation Commission (ACC). 

SUMMARY OF MAJOR FINDINGS AND RECOMMENDATIONS 

Our review showed that Customer Service and Regulatory Affairs take compliance with ACC 
Rules and Regulations very seriously. These groups set goals that go beyond what the rules and 
regulations require and meet them on a continuous basis. 

Areas reviewed that meet or exceed compliance are: 
Curtailment 
Filing Requirements 

Handling of Cogeneration Customers 

* 

Handling of complaints and correspondence 

Areas reviewed that need improvement are: 
Access to meters 
1. Current processes are not designed to deal with all access issues and are mainly focused 

on Metropolitan Phoenix residential accounts. 

2. 

3. 

Access issues exist for all service plans and are not limited to Time of Use accounts. 
Additionally access issues relating to non-residential accounts have grown substantially 
since the implementation of estimating demand meter readings in March 1999. 

Customer accounts were being estimated for more than three consecutive months without 
creating a billing exception, as the rules and regulations require. These errors were fixed 
in July 2002. 

Estimating meter readings and demands €or non-residential accounts presents the risk of 
under billing or over billing a customer on the demand side. These over and under 
billings normally go uncorrected, unless the customer questions the charges. 

Totalized metering 
1 .  Review of the set up of totalized accounts by the Design Project Leader most familiar 
with the actual field configuration should be made to ensure that all billing and contract 
values are correct. This review will ensure that accounts are billing correctly and all 
revenues collected. 

STATUS 

APSO3345 
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CIS Compliance to ACC Rules and Regulations 
Report #21054 
August 13,2002 
BACKGROUND 

APS is required to comply with rules and regulations contained in the Arizona Administrative 
Code, Title 14. Public Service Corporations; Corporations and Associations; Securities 
Regulation, Chapter 2, Corporation Commission Fixed Utilities. These rules and regulations 
define information to be provided to the Arizona Corporation Commission, including timeframes, 
treatment of depreciation, and rate hearings. Also contained within these rules and regulations is 
specific wording regarding meter reading, billing, line extension, etc. These rules must be 
adhered to when APS conducts business with its Customers. 

SCOPE 

Review of all rules and regulations contained in the Arizona Administrative Code, Title 14, 
Public Service Corporations, Corporations and Associations, Securities Regulation, Chapter 2 
Corporation Commission Fixed Utilities, Article 1 General Provisions, Article 2 Electric Utilities. 

A review was performed of all rules, regulations and schedules to determine if audits currently 
scheduled for completion in 2002 or completed in 2001 addressed the issue of compliance with 
the rules, regulations or schedules. 

Rules, regulations and items in schedules to be included in this audit are: 

Totalized Metering -billings and creation during 2001 
No Access issues - through current date 
Correspondence - through current date 
Complaint Handling - through current date 
Schedule 5 - Guidelines for Electric Curtailment 
Filings - for 200 1 
Accident Reporting - for 2001 
Schedule 15 - Conditions Governing the Providing of Electric kwh Pulses 
Schedule 02 - Terms and Conditions for Energy Purchases from Qualified Cogeneration 
and Small Power Production Facilities 
Service to Abnormal Load Equipment 
General Trailer Park Policy 

All items relative to direct access were excluded from this audit. 

CONCLUSION 

Customer Service and Regulatory Affairs are aware of ACC Rules and Regulations and diligently 
work to meet or exceed those requirements. 

AUDIT TEAM 

Team Lead: 

Audit Supervisor: 

Nancy Bullock, Senior Auditor 
Mary Thiesing, Senior Auditor 

APSO3346 



CIS CompIiance to ACC Rules and ReguIations 
Report #2 I054 
August 13, 2002 

TOTALIZED METERTNG 

BACKGROUND 2. 

The process of totalizing a customer’s metering and billing configuration is covered by Schedule 
# 4 of the Schedules Regarding Arizona Corporation Commission Rules and Regulations for 
Electric Utilities. This schedule was last updated on October 01, 1999. This metering 
configuration allows customers at a single premise whose load requires multiple points of 
delivery through multiple service entrance sections to be metered and billed from a single meter 
through Adjacent or Remote Totalized Metering. Totalized Metering (adjacent or remote) is the 
measurement for billing purposes on the appropriate rate, through one meter, of the simultaneous 
demands and energy of a customer who receives electric service at more than one service 
entrance section at a single premise. Customer sites are evaluated based on the terms of Schedule 
#4 to determine eligibility for this type of metering and billing configuration. The Totalizing 
Committee, chaired by Steve Bischoff, Director - Construction, Maintenance and Operations, 
performs the evaluation. Records relating to the customer sites approved and denied are 
maintained by Steve Bischoff s area. This information is received from customer service 
personnel who are working with the customer to establish their metering and billing 
Configuration. Additional infomation is received from the Electric Meter Shop when the meters 
are actually set in the field for the customer. As of March 29,2002 there were 205 accounts set up 
with a totalized metering configuration in CIS. 

FINDINGS AND RECOMMENDATIONS 

1. The company has a comprehensive review process to determine if a customer site qualifies 
for totalized metering and billing. 

2. All accounts set up in a totalized metering and billing configuration received approval by the 
Totalizing Committee. 

3. A review of the contract values for billing delivery point charges uncovered two accounts that 
were set up and billing in error. One account had been over charged $12,000 and has been 
rebilled and a refund check issued for the over billing. Another account was undercharged 
$40,000 for the past two years. This account has been corrected and no backbilling is 
planned. 

4. Of the 205 accounts coded as having a totalized metering configuration, nine accounts had 
coding errors. These errors were pointed out to Customer Operations personnel and the 
errors were corrected. These coding errors occurred when new accounts ere being created 
in CIS and the totalized value was selected for the meter kind rather than individual. 

5. A review of the totalized meter records found inconsistencies with the information in CIS. 
Discrepancies were found in the site identification number, customer name, service address, 
meter numbers, delivery points and charges. The area representing the most risk 
company is the delivery point and c ges, as this is the basis for the billing of the cu 
account. 
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6. In addition to the records kept by Steve Bischoffs area, the Electric Meter Shop and 

Regulatory Affairs also keep information on Totalized accounts. A comparison of the data 
kept by the various groups found inconsistencies in the information. 

7. A initial review of the meter and service level voltage information in CIS indicated that we 
were not in compliance with Rule #2 of Schedule 4 which states “Power will generally be 
delivered at no less than 2771’480 volt (nominal), three-phase, four wire; and”. Follow up 
discussions with Glenn Ensor &om the Electric Meter Shop explained that only the submeters 
in the totalized metering configuration should be included in this review. An additional 
review of only the submeters showed that we comply with rule #2. 

Recommendations 
A review needs to be made of all totalized accounts to determine if delivery point 
charges are being applied correctly when accounts are established or the 
configuration of the site changes. 
One area of the company should be the record keeper for all of the totalized 
metering documentation. Other areas that need access to the information should 
receive information eom that single source to eliminate inconsistent information. 
Information regarding totalized accounts needs to be reviewed and updated 
annually to ensure that changes have not occurred to items, such as customer name, 
status of account, etc. 
Update Rule #2 of Schedule 4 to clearly define that the voltage requirements are for 
the sub meters only and does not apply to the billing meter. 

* 

Documentation of the actual process for creating a totalized account needs to be 
created so that all necessary steps to get the account entered into CIS are completed 
correctly. 

Response 
A review has been completed and all totalized account data is now correct. 
We agree with the concept of having a single database and shared file for  
keeping track of the totalized accounts. There will be a limited number of 
areas that can update, but read access to the information will be more 
general. A team is putting the finishing /ouches on the totalizing procedure. 
We have pulled together another team to analyze and evaluate the who, where 
and how this information will be stored. Our intent is to implement in the first 
quarter of 2003. 
The Customer Operations TechnologV Team has provided a query to the 
totalized metering committee. Annually in April, the totalized metering 
committee will peform an audit of the CIS totalized data. 
Our interpretation of Rule #2 of Schedule 4 is that “delivered” implies sub 
meters. Since energy is alwala delivered through a sub meter never directly 
through the totalizing meter. No modijication to the rule is necessaly. 
A cross functional team was created with tlze task of documenting the 
totalized metering process. This has been completed and a process document 
created. 
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NO ACCESS METERS 

BACKGROUND 

APS has over 900,000 meters currently set in the field. Many of these meters require that the 
meter reader physically touch the meter each month to obtain meter readings, reset demand 
measuring devices, etc. Meter reads analyzed between January 1,2001 through March 25,2002 
showed over 13,000 occurrences of no access meters problems that caused billing exceptions. 
Accounts with no access for more than one month during that same timeframe totaled over 
10,000 accounts. In addition, over 100,000 accounts had automatic system estimates of meter 
reads performed by the billing system when meter reads were missing or unavailable for all meter 
read dials required for billing. The breakdown of meters not read each month is less than 1% of 
the total meters read. 

R14-2-210, Billing and Collection, of the Arizona Administrative codes states: 
“A. Frequency and estimated bills 

se approved by the Commission, the utility or billing entity 
ill for each billing period to every customer in accordance with 

its applicable rate schedule and may offer billing options for the services 
rendered. Meter readings shall be scheduled for periods of not less than 25 days 
or more than 35 d 
Reading Service Provider changes a meter reading route or schedule resulting in 
a significant alteration of billing cycles, notice shall be given to the 
affected customers. 

2. Each billing statement rendered by the utility or billing entity shall be 
computed on the actual usage during the billing period. If the utility or Meter 
Reading Service Provider is unable to obtain an actual reading, the utility or 
billing entity may estimate the consumption for the billing period giving 
consideration the following factors where applicable: 

without customer authorization. If the utility or Meter 

a. The customer’s usage during the same month of the previous year, 
b. The amount of usage during the preceding month. 

3. Estimated bills will be issued only under the following conditions unless 
otherwise approved by the Commission: 

a. When extreme weather conditions, emergencies, or work stoppages prevent 
actual meter readings. 

b. Failure of a customer who reads his own meter to deliver his meter reading to 
the utility or Meter Reading Service Provider in accordance with the 
requirements of the utility or Meter Reading Service Provider billing cycle. 

c. When the utility or Meter Reading Service Provider is unable to obtain 
access to the customer’s premises for the purpose of reading the meter, or in 
situations where the customer makes it unnecessarily difficult to gain access 
to the meter, that is, locked gates, blocked meters, vicious or dangerous 
animals. If the utility or Meter Reading Service Provider is unable to obtain 
an actual reading for these reasons, it shall undertake reasonable alternatives 
to obtain a customer reading of the meter. 

d. Due to customer equipment failure, a 1- *estimation will be allowed. 
Failure to remedy the customer equipment condition will result in penalties 
for Meter Service Providers as imposed by the Commission. 

e. To facilitate timely billing for customers using load profiles. 

APSO3349 
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' 4. After the 3rd consecutive month of estimating the customer's bill due to lack of meter 

access, the utility or Meter Reading Service Provider will attempt to secure an accurate 
reading of the meter. Failure on the part of the customer to comply with a reasonable 
request for meter access may lead to discontinuance of service. 

5 .  A utilik or hillincr entitv msv nnt render a hill h a c d  nn p c t ; m a t d  ~ ~ C Q - P  ;f. 
. - - - _ _ _ _  - , -- - ------ -_^_^_ .I ---I J .A". 1 W . I Y 1 .  u "1.. "U""U "A. - .7LIIIIYc\ru uoa5b A I .  

a. The estimating procedures employed by the utility or billing entity have not 
.been approved by the Commission. 

b. The billing would be the customer's 1st or final bill for service. 
c. The customer is a direct-access customer requiring load data. 
d. The utility can obtain customer-supplied meter readings to determine usage. 

6. When a utility or billing entity renders an estimated bill in accordance with these rules, it 
shall: 

a. Maintain accurate records of the reasons therefor and efforts made to secure 
an actual reading; 

b. Clearly and conspicuously indicate that it is an estimated bill 
reason for its estimation." 

FINDINGS AND RECOMMENDATIONS 

1. We found 2,247 accounts that used automatic system estimated reads for billing over 4 times 
from March 2001 to March 2002. 94 accounts used automatic system estimated meter reads 
over 8 times during this same period. 8. accounts used automatic system estimated reads 
every month during that period. All of these automatic system estimated reads were a result 
of No Access exceptions. 

Access problems exist for all service plans. 

Service Plan 
100 
120 
160 
208 
212 
232 
233 
244 
300 
400 
800 
900 
999 
1800 
2000 
2300 
4400 
7402 

Count of No Access 
305 1 
4603 
319 

4 
10 
49 
10 
2 

3518 
4 

1305 
47 
2 

498 
5 
3 
1 .  
7 

Access problems associated with meter reading exist in Metro Phoenix and State Region 
areas. 

APSO3350 
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Meter Read Department # of No Access Exceptions 
116 56 

63 117 

119 32 
79 191 
91 192 
77 193 

291 1968 
293 1935 
391 123 

393 4518 
394 160 
3 95 86 

397 64 1 
613 598 

64 1 14 
642 96 

392 75 

396 477 

622 3 

65 1 31 
652 1 
67 1 90 
69 1 578 
71 1 228 
713 71 

734 270 
732 22 

75 1 13 
753 97 
81 1 222 

83 1 334 
812 128 

832 86 
97 1 29 
99 1 146 

0 

Reads were estimated d 
Reads were estimated d 

Meter reads automatically estimated by the system are not reported as a no access billing 
exception. 
Reports for no access problems are not worked consistently by Meter Reading offices 
statewide. 
Reports for no access problems lack information that would allow Meter Reading Offices 

. to work the reports efficiently. 

Reads were estimated due to difficulty in reaching remote sites, such as mountain tops, 
etc. Many accounts in Northern Arizona areas cannot be read during the winter season 
because the roads in the area have been closed by the county or Forest Service and we do 

7 APSO3351 
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not have keys to their gates. These accounts are currently coded as no read due to snow 
when that reason code is not accurate. 

2. A system problem was found with the timing for creating an exception when the prior two 
months meter reads have been estimated by the system. The system creates the exception on 
the 4~ consecutive month rather than the 31d consecutive month. Changes were made to the 
Customer Information System on July 26,2002 to correct this problem. 

3. A system problem was found with the automatic estimating of accounts. The system is 
allowing accounts coded with an irregular use code to estimate more than three consecutive 
months without creating a billing exception. Changes were made to the Customer Information 
System on July 26,2002 to correct this problem. 

4. Billing Services works the accounts that have a no access billing exceptions. They send a 
postcard to the customer requesting that they read their meter and provide that information to 
AI’S so that the account can be billed and/or follow-up with the appropriate Meter Reading 
area to request assistance in obtaining an actual meter read. We asked Lon Moyer to have 
her staff clarify which specific account or accounts had an issue when adding notes to 
customers with multiple sites and meters. 

5. An unmanned outbound calling program is currently running to contact residential customers 
in Metropolitan Phoenix. Here is a sample of the messages played: 

“This is an important message from APS regarding your electric bill. We have been unable 
to read your electric meter for at least three consecutive months; therefore, your billings have 
been estimated. Please call us at (602) 493-4371 to resolve this issue and insure that your 
future bills are accurate. The number aga is (602) 493-437 1. We thank you in advance for 
your cooperation in this matter.” 

6. Automatic system estimation of non-residential customer meter reads was implemented in 
March 1999. Prior to that date system estimation of meter reads for non-residential accounts 
was not allowed. A review of accounts with demand that were estimated shows problems 
with that process that allow customers to be under charged as much as 50% for demand 
charges and in many instances over charged. In addition, the automatic system estimation of 
non-residential accounts with less than 12 months worth of history represents a financial risk 
to the company. Approximately 2,500 non-residential accounts are automatically system 
estimated on a monthly basis. 

Customers in areas other than Metro do not receive such messages. 
Non-residential customers do not receive such messages. 

Recommenda ti ons 
Shereen Loveridge, Department Leader for Metro Field Services has put 
together a comprehensive revision to how we deal with the no access 
problem. These recommendations have been reviewed as part of the audit and 
we would recommend implementation of these changes statewide. Limiting 
the changes to Metro would put us at risk because we would be dealing with 
Metro customers in a stronger manner than state region customers. 
Discontinue the automatic estimation of meter rea for non-residential 
customer accounts. This will require some programming changes and 
potentially additional training for Billing Service Representatives. 
Add additional no read codes so those areas such as in Northern Arizona that 
are not read due to lack of seasonal accessibility can be correctly coded. 

APSO3352 8 
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Response 

The Metro No Access Process and Procedures revisions were presented at the 
Division Manager meeting in Janualy 2003 by Tammy McLeod. Due to 
differences in stafing personnel between State and Metro, some changes in 
responsibility are being determined and incorporated into the revisions. 117te 
state Division Managers have agreed to adopt a policy of consistently 
addressing access issues. Each division manager is currently determining a 
point person for their areas. Communication and training will follow to 
facilitate a j r s t  quarter 2003 roll-out of the revisedprocess and procedures. 
Because the Customer Information system uses the same process to estimate 
that is used in a manual estimation, Billing Services will continue to let the 
system estimate. Increased manual estimation would require additional 
stafing without a corresponding increase in accuracy. 77ze current system 
estimating routine may have its jlaws but there will always numerous 
accounts identified to demonstrate that any estimating routine does not work 
in certain situations. Since we are estimating based on n o m ,  there are 
always exceptions in the real world that will make the routine appearjlawed. 
If the estimating algorithm is changed, our opinion is that the Rates 
department shouldperfrm an extensive study and get a new routine refined 
before it is brought to IS as a enhancement. 
A new no access read code named ‘Seasonal Closure” has been added to the 
Itron and CIS systems to allow better identification of accounts when meter 
reading is not able to obtain a read due to lack of seasonal accessibility. 

0 

APSO3353 
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GENERAL TFUEER PARK POLICY 

BACKGROUND :. 
This frozen policy exempts trailer park customers who connected before May 1, 1964 from 
receiving a minimum bill when no usage is reported. Trailer spaces on this policy will continue 
on the policy until they are disconnected or they have a change in ownership. Under this policy, 
the customer is billed under service plan 800.13 or 800.14. 

FINDINGS AND RECOMMENDATIONS 

1. We found seven accounts being billed under the General Trailer Park Policy in error. Four of 
these errors wese a result of clerical errors and three of these accounts defaulted to the 800.13 
service plan in error. 

Recommendation 

We recommend that the process to default service plan values be reviewed and changes made 
to CIS to insure that all accounts default to the correct senrice plan. 

The CIS system has been modified so that these accounts are currently defaulting to the 
100.1 service plan when service is re-established at these sites. All accounts billing on 
this rate in ewor have been corrected. 

~ 
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From: Meter ReadinglBilling Task Force 

Date: September 3, 1996 

At your request the  Meter Reading/Billing Task Force has reviewed our practices in these areas and present the 

Task Force members are Sandra Alexander, Bonnie Coffey, Michael Goguen, Shereen Loveridge, Cynthia 

following report. 

Singley, Bill Sommers, Jana n Ness, and Dick Ray, Coordinator. 

Based'on the collective 'experience and judgement of the group and intensive testing and investigation o i  226.000 
customer accounts, it is the opinion of the group that APS meter reading and biliing practices are accomplished to a ver-j 
high standard of excellence and accuracy. In isolated instances when problems are discovered, they are aggressively 
addressed. The few problems and follow-up situations noted in this report are well within acceptable tolerances for a 
system that bills approximately 71 0,000 customers on a monthly basis. 

0 

ORGANIZATION OF REPORT: 

The issues which have Seen addressed by the  Task Force are organized into three areas: 

Meter Reading Issues 
Billing Issues 
Customer Communication Issues 

EXHIBIT 

, .  
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Issue: Is demand reset reliable on probeable meters? 

Situation: Demand is automatically reset at the time that meters are probed. If any condition precludes resetting 
of demand. the system automatically notes these instances for follow-uo. 

We did find instances where clock errors triggered a no reset situation on demand. The meters functioned as 
designed. and the situation was "flagged" in each case. These situations require a field check of the meter prior to the 
next scheduled read date, but in t h e  noted instances, the field check may no: have been accomplished on a timely basis. 
The instances of potential mis-billings due to this situation were extremely limited. For the 12 months ended June, 1996 a 
total of 68 accounts were rebilled due to this situation. During the review process, 17 accounts were rebilled and refunds 
totaling less than 52700 were credited to these customers. At the conclusion of the review process, an additional 51 
accounts were rebilled and refunds totaling less than $4900 were credited to these customers. 

Controls: Other than these isolated instances and customer c:eated access problems, no problems have been 
noted. If t he  meter is not probed and the meter reader is unable to reset demand, the meter reader must manually indicate 
this. These situations require a field re-check and are worked on a timely basis. 

Additional follow-up: None considered necessary, other than enhanced customer communication on access 
problems as discussed under Customer Communication Issues. 

Issue: Is demand reser reliable on non-probeable meters? 

Situation: .Demand reset in these situations requires physical contact with the meter and manual resetting by the 
meter reader. Meter readers are also required to note in their hand held computer units when they are not able to reset 
the demand. These situatiohs require a field check to reset the demand, unless there are customer created access 
problems. 

Extensive analysis of demand patterns from probeable meters, where we know that demand was reset, 
demonstrates that two and three months of consecutive, consistent demands occur routinely, and though less frequent, 
fou;, five and six months of consecutive, consistent demands also occur. 

Controls: APS has extensive controls in place to monitor accuracy in resetting demand for non-probeable meters. 
These include the meter reader training programs listed earlier in this report as well as periodic rotation of meter readers 
on routes and a system of tagging these meters with a color coded seal each month as demand is reset. The colors of 
these seals are rGtated each month through a three month cycle. 

Additional follow-up: None considered necessary. 

Issue: Are there '"time-of-use" clock errors with probeable meters? 

Situation: At the time of probing the meter, if there is more than a ten minute differential between the meter's 
internal clock ana the clock in the hand held computer unit, the error is "flagged." In these instances, the meter is revisited 
and corrected or replaced prior to the next scheduled read. 

Controls: Reports indicating all clock errors on these meters are produced and reviewed. Field check revisits are 
cheduled on a timely basis. 

Additional follow-up: None considered necessary. -@SO1581 
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BILLING ACCURACY ISSUES: 

lssae: Given accurate meter read componenrs to the billing sy.s:em, are accurate bills produced? 

Situatrcr?: There are many checks and balances built ints our systems tc assure accurate brlls These include. 

High Low meter reading checks in the field 
High Low meter reading checks in the Customer Information System 
Trouble and message codes entered by the meter reader (no access. dead meter, e c )  
Trouble and message codes generated by the meters (clock errors, demand not reset. etc.! 
Billing rate to meter reads validations 
Field verification of reports 
Billing exception reports 
Meter location validations 

When any of these controls trigger an account fw follow-up, that account is researched by experlenced personnel We 
noted no errors in the billing system 

The billing system is continually subject to review by Information Technology personne!, Rate Departmen t personne!. 
Billing Department personnel, and Internal Audit personnel. Additionally, our external auditors periodically review the 
billing system. 

When we have rate ctlanges, a special tesm is formed with perscnnel from the depariments notec‘ above. Thls team 
participates in extensive testing of the new rates before they are put into our production billing system. 

Additional follow-up: None considered necessary at this time. 

Issue: When it is necessary-to use estimates as components of the billing process, are reasonable bills 
produce 9? 

Situation: When it is necessary to USE estimates (primarily due  to customer created access problems) these 
estimaies are produced by a combination of computer based formulas and the work of experienced Billing Service 
Associates. These estimates are based or; the following criteria: 

A review of the customer’s usage during the same month one year ago. 
A review of a month with comparable energy usage 
A review of last month’s read. 
A review of current demand usage if a read has Seen obtained after the meter was res 
Use o i  a modeling program ID calculate a demand, if history does not exist. 

Controls: Estimates of energy usage are automatically ’trued-up” with the next actual read. Customer review of 
billings with estimated components serves as an additional control. 

Additional follow-up: None considered necessary zt this time. 

APSO1582 
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REVIEW OF APS METER READING, METERING AND BILLIKG PUCTICES 

\cz The following issues will be discussed: 
X R h ) \ L G -  . EXHIBIT --.#--"-.-- 

l y - L r 2 - 2 0 a  -* 1. Meter Reading Practices 

3 .  Meter Practices 
4 .  Meter Reading Operational Review 
5 .  Ciccone Issue 

2. - Billing Practices CIIIIC- 

I. APS METER READING PR4CTICES 

A. 

B. 

. . . . . . . . .  :.. :.., . .  , . . .  . . .  . . . . . .  . . . .  . ,: , .,. .' . ;:;: . .  
. .I 

Meter Reading Training and Incentives 

There are many checks and balances b ilt iJlto Our  process from 
the production of an accurate bill. 

reading *O 

Meter Readers are thoroughly tnined and incentives are in place to 
encourage qualin~ and accuncy. 

Interactive on line PC based training system 
Field training m+h m experienced Meter Reader for 4-6 weeks 
Financial incentives to maintiin accuracy 
Ongoing performance enhancement training 

Performance Assurance: 

The bill review process 
Customer contacts 

Individual mtistiwl performmince reports 
Route completion standards 

Rotition of meter reading routes 

S e d  colors changes in the field 

End of shift reviews of work completion 

Disciplinary Action 

The folloiiing disciplinary actions are taken if any performance issues are raised. 

Coaching Sessions 

Terminztion 
Disciplinary letters to the Employees' file 

EXHIBIT APSO1583 
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111. METERISG PWCTICES 

A. '4 high degree of accurac? is maintained through the following 
practices: 

Trouble shooting 

Stringent testing 

Developing arid maintaining close relationsh:? \\ith suppliers 
Indepdi h c ~ v l e d ~ e  of meter technology 
Smying abreast of new technologies 

Ensure meter compatibility to climate 
Timely correction to equipment failures 
On going maintenance of equipment 

B. Meter Equipment 

ANSI Standards 
Meter function - Explanation b>* Paul T3~1 
Meter manufacturers suppl> .us niith the 
other utilities 
~ntistical]!* corr~ct  smple  of meters are tested to ensure compliance with 
ACC S m d x d s  and U S  Sundards --7 -..- . .  . -  

I\:. bfeter Eeading Operational Review' 

i\. Three areas were reviewed; meter reading, metering and billing 
practices 

1 .  M m r  Reading Practices: 

Notit,ing custonlers \\.hen we cannot restt their demand meter 

Customers \vi11 receive a niessase on their bill notifiing them tln: the 
demmd N-X not reset. 

Estimated meter rzads 

Customers uiH receive a message on their bill notifiing t!?m if 
oftheir bill is estimated. 

pan 

Espanding and reviewing exception reports (consecutive reads) 

A database of all residential demand customers ws examined to 
determine the mtunl occurrence of multiple months of identical demands. 
Probe meters have the electronic component that enables US to identifi, 
uith certainh, if a k W  dtrnand \\-as reset. Utilizing this ceminty we 

-r 
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HOW kW demmd is measured 
Average meter reziding route time 
Customer bill notifiations: 

-Demand not reset 
-Estimated bill 
-Access issues 
-P rotated bill 

All system validations 
Meter reader performance 
Meter reader performance measurements 
Meter error codes by manufacmrer 

V. Ciccone Issues 

The assumption that consistent kW demand readings are random and purely 
by chance is a false assumption because: 

A. 

B. 

lncentives for consistent kW demand is inherent in rate design 

Consistent and consecutive k W  demand reads can be achieved by: 

Use o fa  load controller 
0 Use of timers 

ma nu all^ controlling load 
Having a 1ifest)le that n3turally controls load 

Billing histoy cannot determine if the demand portion of the meter has 
been resel as eL4denced by the foIlo\\Zng examples: 

C .  

Accounts which show kb’h lowering and k W  demand 
increasing 
7,182 customers registering nvo months of consecutive 
dentical k W  demand reads 

669 customers registering three months of consecutive 
identical kW demand reads 
85 customers registering four months of consecutive identiai 
k W  demand reads 
2 1 customers registering five months of consecutive identical 
k W  demand r a d s  
12 customers registehg six months of consecutive identical 
kW demand r ads  

I 

I 
I 
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What have we done to resolve accc"ss problems? 

APS' Rare schedules that biil on a demand component are clear that 
access is a requirement of the Rate. U S  associates discuss access with 
each cusiomer upon connecting service or discussing Rate changes. 
R14 -2-209 D and R14-2-210 A2 A4 and A j c  also discuss the 
requirement of the customer to provide access. A P S  may disconnecr 
services or remove a customer from a Rate when access is not given. 
however, AI'S chooses not to do so in the spirit of customer service. 
Instead, several things are done to assist in gaining access: (See 
"Review of U S  Meter Reading, Metering and Billing Practices" page 
2). 

Me:er Readers leave notices at the door 
Meter Reading Department contacts customers 
Customers are contacted through a phone calling program 
An information line advises customers when their meter will be 
read (there are approximately 1700 calls per month) 
Cards are sent to the cusromep in order to obtain a mete: read 

Meter readers do not leave early, they always work at least a norma! shift. If the meter reader 
does finish his route early, they go back 10 the field to work verify reads (customer or billing 
depanment requests the meter be read a_eainl after the scheduled meter reaa). 

Why caii;l't the meter reader simply set in the truck and "plug in" reads? 

With the use of the hand held data cap, it is impossible for the meter reader to "plug 
in" reads without it being noticed. The routes are mixed wirh all types of meters. If 
the probeable meters in the route has not been probed, this will raise a red flag and the 
supervisor will closely examine the entire route. Also, if the route shows a large 
number of exception bills (bills that do not clear the checks and balances and need to 
be looked at by hand), the entire route will be analyzed. The haid held data cap 
allows us to produce a report showing the rime each meter on the route was read (a 
copy of this report was submitted in our answer to h4r. Ciccone's formal complaint). 

. .  
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What are the ramifications i f a  meter reader does not complete his rourc’? 

Route completion is not a problem. Routes are designed to be read in one day. I f a  meter 
reader does not complete the route. 11 is always completed the nex: day. \&-hen disciDline fQr 
route completion is required, the following discipline standards apply: 

~ 

Coaching 
Oral Reminder 
Written Reminder 
Decision Malung Leave 
Termination 

How many customer do we contact by phone each month regarding acczss? 

Approximately 550 per month. 

Are those phone contacts always done or only done if we have time? , 

The phone contacts are done on accounts where phone numbers are available and 
accounts which are not being addressed by the Meter Reading Dcpmment. Tnese 
cutomers are contacted rnaidy in the evening until Spm, however. calls during the 
business day are also made. Since these access issues need to be addressed prior to the 
next meter read, there is an approximately 30 day window in which to continue to contac 
the customer. 

. . . . ._ . _. 
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ACC QUESTIONS REGARDING METER READING 0 
1. Prepare a k W d e m a n d  analysis for 10 random customers for a period of 2 years for 

the same route as the complainant. 

Analysis shows no irregularities with the reads of these 10 accounts. 

2. Submit to Commission quality control standards that A P S  uses to monitor meter 

.- 

readers. 

Meter readers are evaluated based on their errors. 
Errors are determined by accounts which do not clear the high/low checks, customer 
complaints which result in corr tions and the manual monitoring of.accounts. 
Meter read errors are less t h e y  

2. A. Does quality control have standards that differ according to readers experience or 
performance records? 

Meter readers are graded in the following manner: 
. .  

Less than 6 months 

12-18 months 
Specialist 

3.35 errors per 1000 meters read 
' , . 6-12 months 3.00 errors-per 1000 meters read 

2.50 errors per 1000 meters read 
1 .OO errors per 1000 meters read 

2.B. Specifics about meter readers routes such as number of meters required to be read in 
a work day, and how frequently do routes change physically as well as chan_ge in 
readers themselves. 

The average number of meters read in a day is 400. This number can vary greaily, 
even up to 800 meters per day depending on the route. If it is necessary to drive 
between reads. the number of meters read in a day is less. If the route includes an 
apartment complex or subdivision, more meters can be read per day. 
Routes change infrequently. It is necessary to change routes when several cew 
services are added. In some instances, the route may not have changed in many years. 
In an area of new growth, the rouIe can change often. 
It is advantageous for the same meter reader to read a route. They become familiar 
with the most efficient way to read the route and they are able to notice any problems 
or unusual situations when they are familiar with the route and their customers on that 
route. New meter readers are rotated more often. This allows a cross check by a more 
experienced meter reader the next month. 

4 - 
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Change Specification - Functional Usage Estimation 

Interface Design 
ISSC Doc 

Functional Areas 
I Billing, Meter Reading, Credit and Collections, Accounts Receivable I 

Associated Change Requests 

n/a 
e:\doc\host\bl\dbusg.doc 

Original Specification/Documentation 

Report Layouts 
Scenarios 

I Prototype I nla 

KILDB25 Estimate usage 
KILDB27 Calculate Estimating Factor 
KILDB30 Determine Able to Estimate 
KlLDBl1 Accumulate baseload, prior period, and 
current period usage for estimation 
n/a 
B t - I  9 Estimating 

0 

.. 

BL 20 Prorating 
#321 - Need to determine square footage logic 
#767 - Irregular user rules 
#769 - Conversion for irregular users 
$357 - Modify irregular user codes and business 
rules to match APS . 
#358 - Changes to irregular user codes require 
programming changes. 
#322 - Estimating hi/low factor parameters by 
geographic zone 
#323 - Average temperature table 
#324 - Estimating demands and TOU on 
residential accounts 
#325 - How does NIPSCO estimate 
#289 - Number of estimates before billing 
exception 
#292 - Estimating demands and TOU 

Issues 

1. Disable estimating based on square footage information for billing, deposits 
and budget payment 

areas, using revenue town. 
ting factors based on geographical 

APSO1542 
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Usage Estimation 

0 

.Change Specification - Functional 

Detailed Change Descrip ion 
1. Disable (do not delete a s  it may have a future use) the square footage 

calculation used for estimating billing usage, deposit amounts, and budget 
amounts. This should totally disable the use of square footage for any 
usage/dollar estimating. 

2. Provide the ability to calculate estimating factors based on geographical 
areas, using revenue town. Values need to be calculated daily for use with 
the next processing day. 25 accounts with valid reads for each revenue town 
need to exist for estimating factors to be changed. 
Programmers Notes: Either modify KI-USGEST-PRIM-FTR to be 
dependent on REV-TOWN or alter references to KI-USGEST-PRIM-FTR to 
use USGEST-ALT-FTR . 

3. Estimating processes must reference APS revenue classes, Service Plans, 
and Irregular Services when they are used in the processes. Change the 
processes to use APS values. Programmers note: Many of the values are 
hard coded in the processes. 

Reference Tables 
1. Update reference table Kl-USGEST-FTR-CLS and 

KI-USGEST-FTR-RVCL to reflect APS values. 

APS Policies and Procedures 
1. Due to the diversity of elevations served by APS, estimation factors are 

developed based upon geographical location a s  well as consumption ranges 
utilizing Town/District Code values. 

2. APS does not identify customers with irregular usage patterns to account for 
changes in usage. 

3. APS applies a single estimation factor to residential and non-residential 
accounts to compensate for weather variance. The factor is derived from 
accounts with actual reads within the same town with similar historical 
consumption. 

4. APS does not systematically calculate estimates for TOU billing. 
5. APS does not systematically calculate estimates for demands used in billing. 

6. An example of APS estimating formula for KWH is: 
Estimating July 
Prorated consumption for June the current year = 
Plus the prorated consumption for May of the current year 
Plus the prorated consumption for July for the previous year 

15,950 divided by 3 = 531 6.67 or 5317 (average consumption) 

4,750 

5,000. 
6,200 

15,950 
- 

APSO1543 
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Change Specification - Functional Usage Estimation 

Average consumption X estimate factor = estimating billing consumption 

531 7 X 1.05 (current estimate factor) = 5582.85 or 5583 

5583 divided by 30 X actual # of days for current bill = current estimated 
monthly consumption 

7. There must be at least 25 accounts billed in the revenue class to create the 
estimation factor 

Other Processes Affected 

Rate) 
ICR# 228 More needed on meter read interface table 

CCR #226 - Rev Class, Irregular Service Code 
CCR #81 - Quarter Section 
CCR #208 - Deposit Calculations 

Meter Reading 
Budget CCR#26 Budgets 
Usage Validation 
Quarter Section 
Deposits 

Business Rule and Design Assmptions 

ISSC CIS Business RuleNersion Assumptions 
1. CIS uses square footage to estimate billing, budget payment and deposit 

dollars required if insufficient billing history exists. 

2. Irregular user values are defined based on Midwestern United States 
customer types, such as Grain Dryers, wood burners, brooders. These 
codes are used to identify service accounts with irregular usage patterns. 

3. CIS calculates one group of factors for the entire company. They do not 
calculate different factors for different geographic zones of their service 
territory. 

4. The estimation factor is calculated by using usage from this year and the 

5. The estimation factors are calculated for two different revenue classes out of 
the 7 different CIS revenue classes. The two calculated are for residential 
electric and electric heating. But these two factors are used to estimate other 
revenue classes. 

6. There must be at least 25 accounts billed in the revenue class to create the 
estimation factor. 

7. The estimation factors are created using the actual readings from the 
previous business day’s cycle. 

8. Only accounts billed for a normal billing period (27-33 days) are used to 
calculate the estimation factor. 

9. These estimation factors are used for hi-lo checking. 
A P S  01 544 
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Usage Estimation * Change Specification - Functional 

. . ~ .  

0 

10. CIS will estimate three consecutive months if necessary before requiring the 
meter be read. Post Card readings will be accepted as good readings but for 
a maximum of three also. Only KWH metered accounts can be estimated. 
KW (Demand) metered accounts cannot be estimated. 

11. The CIS system estimates two different ways: 
Current Usage Pattern System(CUPS) 

CUPS is based on using the average usage over winter/summer 
periods and applying a Load Estimation Factor that is based on 
the overall increase/decrease in use for the same group of 
customers for the previous cycle billed this year versus last year. 

Prior Period Usage 
\ Prior Period Usage is based on using estimated and/or actual 

usage from prior billing periods and applying a Load Estimation 
Factor that is based on the overall increase/decrease in use for 
the same group of customers for the previous cycle billed this year 
versus last year. 

12. CUPS is the primary way that CIS accomplishes estimating and hi-lo 

13. if there is insufficient history to use CUPS then Prior Period Usage is used. 
14. If there is insufficient history touse Prior Period Usage then the usage cannot 

be estimated by the system and a read must be obtained or the usage 
manually estimated. 

checking. 

Implementation Issue 
1. During system acceptance testing estimation factors should be calculated 

and set so that we can use with when we go live for estimation process. 

Conversion Assumption 
1. Steps will be taken to identify known irregular users for conversion to an 

irregular user category during the conversion process. This will help reduce 
the number of billing exceptions that occur on accounts with irregular usage 
patterns, such a s  winter visitors, summer homes, cotton gins, etc. 

2. Previous consumption histories will be converted to allow for the estimating 
process to calculate estimation factors. 

3. Estimation factors will not be converted. 

Interface Assumption 
1. A separate program will be used to send the necessary information to the 

ltron interface to provide an estimated usage which is used for hillow 
validation. 

APSO1545 
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Change Specification - Functional Usage Estimation 

Other Assumption 
1. A separate system exists or will be written for the square footage estimated 

usage calculations used in Usage Breakdown for appliance usages. 

2. CCR #81 Quarter section will be worked and Revenue-Town breakdowns for 
APS service territory will exist for use with the estimation factor calculation 
process. 

0 

3. CCR #226 Usage Validation will be worked and provide information on 
Revenue Class and Irregular Use values to be used when billing service 
accounts . 

4. Budget payment calculation based upon square footage will no longer be 
required if sufficient history does not exist. 

5. Deposit dollars required will be calculated based upon history or a default 
value. 

6. Forecasting department will take care of updated average degree day 
information. 

7. CCR # 248 and 236 in Bill Calculation functional spec. Will be worked and 
change the number of days for prorating from 27-33 days to 25-35 days. 

Training Issues 

0 
1. Forecasting department will need training to learn how to update average 

degree day information. 

View Customization Assumptions 

None 

New Report Detail 

None 

0 the r Cons id era t i ons 

and expected Responsibilities 
Queue (In-Basket) Requirements n/a 
(name, priority, authority) 
Reporting Requirements nla 
Conversion Requirements Provide historical information which 

will allow for the calculation of 
estimation factors. 

APSO1546 
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-Change Specification - Functional 
L I Usage Estimation 

I 

String Testing 
Or Note regarding Technical Spec Package or System Test 

1. Deposit quote should default to "policy amount" if insufficient history exists to 
calculate 2 times average bill for residential or 2 112 times highest bill for non- 
residential accounts. 

2. User should receive a message indicating that Budget Payment amount 
would need to be manually calculated if insufficient history exists for the 
system to calculate values. 

Object Assumptions 

US01547 





Billing BL - 19 Estimating 

0 
BL - I 9  Estimating 

Rounding d-Qw EXHIBIT ---__..-... 2 0  
Hi-Lo Checking 

Business Event: 

Estimate usage for accounts on which the meters are not read 

Scenario: 
I 

I Discuss how estimating is accomplished in the CIS system 
to determine if it meets APS requirements. 

Background: 
NIPSCO will estimate four consecutive months if necessary before 
requiring the meter be read. Post Card readin be accepted as good 
eadings but for a maximum of four also. Only metered accounts 

can be estimated. Kw (Demand) metered accounts cannot be estimated 
and the meter reread or the reading calculated and entered like a post 
card read. 

The CIS system estimates two different ways: 

1. Current Usage Pattern System(CUPS) 
CUPS is based on using the average usage over winterhmmer . 
periods and applying a Load Estimation Factor that is based on the 
overall increaseldecrease in use for the same group of customers for 
the previous cycle billed this year versus last year. 

II .  Prior Period Usage 
Prior Period Usage is based on using estimated and/or actual usage 
from prior billing periods and applying a Load Estimation Factor that is 
based on the overall increase/decrease in use for the same group of 
customers for the previous cycle billed this year versus last year. 

CUPS is the primary way that CIS accomplishes estimating and hi- 
lo checking. 
If there is insufficient history to use CUPS then Prior Period Usage 
is used. . If there is insufficient history to use Prior Period Usage then the 
usage cannot be estimated by the system and a read must be 
obtained or the usage manually estimated. 

mS02772 
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Billing BL - 19 Estimating 

111. Current Usage Pattern System(CUPS) 

A. Base Load Estimation Factor 

CIS calculates one group of factors for the entire company. 
They do not calculate different factors for different geographic 
zones of their service territory. 
The factor is calculated by using usage from this year and the 
same day last year 
The factors are calculated for two different revenue classes out 
of the  7 different CIS revenue classes. The two calculated are 
for residential electric and electric heating. But these two 
factors are used to estimate other revenue classes. 
There must be at least 25 accounts billed in the revenue class 
to create the  estimation factor. 
The factors are created using the actual readings from the 
previous business day's cycle. 
Only accounts billed for a normal billing period (27-33 days) are 
used to calculate the Estimation Factor. 
These factors are used for hi-lo checking. 

B. Develop Base Load for the Service Account. The Base Load 
periods developed are as follows: 
They have two seasons: 

# Days Usage 
Required 

Winter Season - October thru May I 1  0-1'30 
Summer Season - June thru September 2 2 5-2 5 5 

Oct Nov Dec Jan Feb Mar Apr May Jun Jut Aug 
SeP 

I Winter Season I Summer Season 
I 

8 Months 4 Months 

Example - Base Load 
Electric Service Account with Revenue Class = I. If current 
period is 12/91, the Base Load is 8 months (October - May) as 
follows: 

Period Usage # of Days 

12/90 100 
01/91 158 
02/9 I 158 

31 
31 
27 APSO2773 

8/22/02 10:33 AM 
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Billing 

03/91 
04/9 I 
05/9 1 
0619 1 
07/9 1 
08/9 1 
09/91 
10191 
11/91 
Totals 

# of Days = 240 is valid (225 <= 240 > = 255) 
Base Load is 1153 

145 
147 
140 

150 
155 

1153 
---- 

27 
33 
30 

31 
30 

240 
---- 

~ 

. . .  . . . .  

BL - 19 Estimating 

C. Base Load - Estimation Factor Calculation 
Base Load Estimation Factor = 0.14 

Base Load Estimation Factor that is used in the billing for this business 
day is based on calculating the factor(s> using usage from the previous 
business day. 

(For example: In a simple example assume there were three accounts in 
the group from which we calculate the Base Load Estimation Factor. 
These three accounts were billed on the previous business day and the 
usage for November 1991 is yesterday's usage on these accounts. This 
usage should take into account the usage pattern for accounts being 
presently billed based on weather conditions, etc. All accounts included in 
the analysis must have between 27 to 33 days between readings and this 
example assumes the same number of days for all accounts. 

0 

Acct Acct Acct 
#I # 2  # 3  

Period Usage Usage Usage #ofDays 

I00 125 112 31 12/90 
01/91 158 180 170 31 
02/9 1 158 'l78 168 27 

145. 1 74 156 27 0319 1 
04/9 I 147 169 165 33 

140 161 153 30 0519 I 
0619 I 
0719 I 

APSO2774 
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Billing BL - 19 Estimating 

1 019 1 150 170 160 31 
11/91 165 179 178 30 
Totals ----- --- ---- --- 

1163 1336 1262 240 

e 
The total for all usage on the  three accounts is 3761 (1 163 + 1336 + 1262 
= 3761). The total usage on the three accounts for November is 522 (165 
+ 179 + 178 = 522). 3761 / 522 = 0.13879 which is the Base Load 
Estimation Factor to be used in estimating of all similar accounts for this 
business day. 

~ 

Period being estimated is a 27 day period 
Estimated usage = 1153 x 0.13879 x 27/30 = 144.0 KWH 

Period being estimated is a 26 day period 
Estimated usage = 1153 x 0.13879 x 26/30 = 138.7 KWH 

IV. Prior Usage Period 

If the meter was read the last two billing period, the prior period usage e is last period’s usage. 
If the  last billing period’s usage was estimated, the prior period usage 
is last billing period’s usage. 
If last month’s usage was from an actual read and the previous 
month’s usage was estimated. The prior period usage is the average 
of last billing period’s usage and all consecutive preceding months’ 
usage’s that were estimated. 
Usage periods used to develop prior period usage’s must fall within 
27 to 33 days or no prior period usage can be developed. 

I. Base Load Estimation Factor 
CIS calculates one group of factors for the entire company. 
They do not calculate different factors for different geographic 
zones of their service territory. 

0 The factor is calculated by using usage from this year and the 
same day last year. 

0 The factors are calculated for all seven different revenue 
classes of CIS. 

0 There must be at least 25 accounts billed in the revenue class 
to create the estimation factor. 

APSO2775 



Billing 

CIS Reports 

0 

APS Reports. 
CS14R02 Estimating Range I 

The factors are created using the actual readings from the 
previous business day’s cycle. 
Only accounts billed for a normal billing period (27-33 days) 
are used to calculate the Estimation Factor. 

0 These factors are not used for hi-lo checking. 

Example - Prior Period 

Electric Service Account with Revenue Class = 1. Current period 
is 12/91. The historical usage is as follows: 

II 

Period Usage 

Factor 
CS 14R01 Estimating Factor 

I 

EstlActual ## of Days 

1 

0819 1 100 KWH Actual 30 
09/91 158 Estimate 30 
10/91 158 Estimate 31 
11/91 145 Actual 30 
Prior Period Usage = (1 58 + 158 + 145)/3 = 461/3 
Estimated index = 153.7 KWH 
Estimated Usage = 153.7 KWH x 1.025 (Estimating Factor) = 
157.5 KWH 

Add/Change/Delete 

I CCR#lO9 Estimating/Proration/Rounding 1 

Business Event: 

Hi-Lo check of usage. 

Background: 
CIS does hi-lo checking in the following ways: 

LO Side - 50% of CUPS usage estimate if able to calculate 

APSO2776 CUPS for this service account 0 
8/22/02 1033 AM 
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Billing 

or 

BL - 19 Estimating 

50% of usage for same month last year 

HI Side - 3 X CUPS Estimate 

or 

3 X previous highest usage 

BILL CALCULATION RQUNDING 

Business Event: 

How does CIS do rounding. 
Background: 

CIS rounding is specified in the Service Plans as  part of the calculations. 
Normally this is to six or seven positions past the decimal point. 

0 
Function: 

Steps: 

Views: 

Data Requirements: 

Data: 

C:V)rogram Files\FileNETUDM\Cache\2002082210322600001\BLMASTER.DOC 8122/02 10:33 AM 
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Arizona Public Service Company 
P 0. BOX 53QBB * PHOENIX, ARIZONA 650724399 

I JAN H. BENWErT 
VICE PRESIDENT 

CU$TOMER SERVICE 

~0 
I 
I September 12, 1994 

- -- - 
I 

Mi., George Bien-Willner 
Sterling, Inc. 
3641 N. 39th Avenue 
Phoenix, Arizona 85019 

D w  George: 

I am very BOW we have caused you so much ftustration and inconvenience over the fast eighteen 
months. Our poor performance on reading your meter and billing is inexcusable. 

AIl we discussed, I have researched your account6 and found that there are several special meter 
reads taken by servicemen, super~ieore and energy auditors. There am gufficient reads of this 
t p e  to validate the actual usage and the turnover rate of the dials. This makes it possible to 
calculate the total consumption for the enthe seven year period. 

This regesrch also indicates there are no meter readings that failed the high-low test in the 
handheld computer used to capture meter reading data.. In my opinion, this maka it virtually 
impossible for any of these reads to have been e8timated by the meter reader. T i s  high-low is 
based on each individuai account and uses the prior month and same month last year to develop a 
range of acceptable meter reads. 

The demand reads me not cumulative and cannot be validated. Howevw, the demand can be 
calculated by dividing the usage by the number of hours used. Using this method asgUmeB the 
best possible load h o r  and Will regult in your accounts being billed at the lowest possible 
demand for any given month. I propose that we rebiII your accounts using this method which' will 
result in R a d  ofapproximatdy $30,000. 

I propose to mstdl an IDR meter that will capture load and usage data and record it every fifteen 
minutes during the month. Copies of this data will be sent to you monthly to validate our billing 
accuracy. I also suggest we rm'ew this data quarterly to validate past billinga and make fbnher 
adjustmentsr as necessary. This will be provided at no c h q e  to you, 

' Your dispute with APS should have been solved without your having to kire attorneys and 
consultant& I am proposing to reirnburse.you fix all the reasonable expenditures ym have 
~ncurred 88 a result of this billing problem. You currently have two months of bills you Itre 
disputing. I will place these invoices in suspmge unti1 we resolve our billing dispute. I will ensure 
no credit activity irr taken whiie we msoive this issue. 



Mr. George Bien-Wilfner 
September 12, 1994 
Page two 

I am pursuing the option of assisting you in determining if --generation is a viabie alternative for 
your apartments and will have an answer by the end of the week. 

Finally, I would like to have you speak to our meter readers in the near fbture, I liked your 
suggestion and think it will help them to understand how their actions can negatively impact our 
customers. 

George, again, I am very sorry you have had such a nqative experience with our company and I 
will do whatever is necessary to make your fiture experiences more enjoyable. Please give me a 
calf at 250-333 I if you have any questions or need more information, 

Sincerely, 

4 

JBlch 
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0 
JAN H. BENNETT 

VICE PRESlDENT * 
CUSTOMER SERVICE 

Arizona Public Service Company 
P.O. BOX 53999 * PHOENIX, ARIZONA 85072-3999 

November 30,1994 

-- . 

MI-. George Bien-Willner 
President, Sterling Manufacturing 
3641 N. 39th Avenue 
Phoenix, AZ 85019 

Dear George: 

When we originally agreed to settle your complaint, I believed a credit to “zero out“ the disputed 
billing was appropriate. 

After attempting to do this, I find that, fiom an accounting perspective, the correct method is to 
issue you another check in the amount of $56,971.98 to cover the disputed bills. In return, I am 
asking you to pay the past due amount of $56,971.98 on the attached bills. This effectively 
“zero’s out” the disputed amount. 

0 



I . &$S$j? I I I 22035832 
CHECK DATE PAGE NO 

0 1 9 7 4 1  1 1 / 3 0 / 9 4  
VENDS? NAME 

George Bien-Willner - 
INVOICE NUMBER P.O. No./INv. DESC GROSS AMOUNT DISC/ADJ/ RETENTION NET AMOUNl 

1 / 2 9 / 9 4  Account settlement for Bien-Willner apartment complexes. 

i 

$56,971.98 
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Arizona Public Service Company 

P.0. BOX5998 PHOENIX, ARIZONA 66072-8998 

JAb4 H. BENNETT 

CU-VDMER CERVlCE VICE PRESIDENT October 6, 1994 

Mr, George Bien-Willner 
Sterling, Inc, 
3641 N. 39th Avenue 
Phoenix, Arizona 85019 

Re: 

Dear George: 

This letter is in response to your letter dated'ssptembdr 16, 1994, regarding the above-referenced 
ZLCCOUNS. 

Let me first my agair. that I appreciated the opportunity to neet md $8 acquainted with you on 
September 7. I understand that you fed an issue you raised with APS hag gone unresoived for 
over a year. I was hopefbl that we could quickly remedy the matter, and my later of September 
12 was a genuineand good &ith effort to  rectify the situation, 

Frankly, George, I was shocked and disappointed to read your Ietter of September 16. I thought 
we had agresd to be open and honest and to deal with one another in good faith. I om appreciate 
your hstration and concern over the fact that your e f d c  umge has increased substantially over 
tho last several years. In fact, wc hive attempted to assist you in determining how the dectricity is 
being consumed. 

The problem here has not been caused by any wrongdoing on the part of APS. In fact, the 
problem is that APS has bent over backwards trying to comply with your requests; (1) That APS 
search out the apartment complex property manager in order to get a key to th meter room each 
time a meter read is needed; and (2) that APS never estimate the consumption. 

These requests evidence a lack of understanding of APS' rights and responsibilities, APS is 
entitled by law to ~ooess to its meten at all reasonable times, not just when we can find your 
property manager to get a key. (See! attached S u m &  of Issuea at IV,) IFUrthermarq it is proper, 
as established by few, for APS to estimate the electric consumption for the billing period when we 
are unable to read the meter. (See attached Summary ofIssuas at III.A.1.) 

If APS had simply insieted that you provide us with a key as Is our standard practice, the issues 
would have been resolved instantly. In an effort to be accommodating, we wero willing to try 
getting the key from your property manager. However, neither you nor we are satisfied with the 
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results of this arrangement. Too often the property manager cannot be found and the bill must 
either be estimated or A P S  must return to the property repeatedly just to get a single meter read. 

Therefore, be advised that we will now require that a key be made available in a lockbox or other 
suitable arrangement for APS to gain accegs to its meters without the necessity of finding the 
property manager. 

George, I sincerely attempted in good faith to resolve this matter and I am disappointed with your 
response to thirr offer, Therefore, I suggest that you provids your attorneys with the enclosed 
Summary of Issues and allow them to discuss the issues with our attorney (Bruce Gardnes, 
250.3507). Of course, I am always wifling to work with you directly and would like to meet again 
to review all the facts. 

. 

I remain hopeful that we can resolve this matter amicably. 

Vice President, 
Customer Service 

JMB:Ikc 
Enclosure 
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SUMMAHY OF ISSUES 

The I nderlying issue is simply that Mr. Bien-Willner feels his bills are too high. The electric 
consumption at 7th Street and 16th Street has gone up substantially over the last several years. 
He does not understand why. 

It is APS’ responsibility to provide electricity at the rnetw. It is not their respons~bbility to know 
how the customer mea the electricity. Any effort on APS’ part to aasist the customer in 
determining how electricity is used beyond the meter is B service exceeding its obligations, 

Mr, Bien-Witiflner is questioning whether any of his bills since December, 1986, are accurate. He 
wants a refind of 52 36%, which equals $341,261, 

A. 

El. 

Mr. Bien-Willner’s refund calculation is totally illogical, 

The ACC Rules and Regulations at R14-2-209.B. 1, and APS’ Terms and Conditions, 
Schedule 1, Section 6.3, state that APS must bill its customem based on meter readings 
unless the meter is found to be in error by more than +/- 3%. 

There are really only two reasons why Mr. Bien-WiDner’s bills would not be accurate- 
either the rr.eter is not working properly or it was not read correctly. 

C 

1, Meter Testts 

7th Street Accouq 

Original meter (fi494790) installed prior to customer connection in 12/86; 
1/6/90 Routine deld test: 

7/29/84 Field tested upon removal from premises: 

New meter (#A63023): 
6/14/94 Shop test prior to installation: 

Full load -.2% 
Li& load “-4% 
Full load -.3% 
Light load 1.7% 

Full load +, 1% 
Light load +.I% 

16th Street A m  

Original meter (#348910) installed prior to customer connection in 12/2/96: 
1/3 1/90 Shop test after removal: 

New meter (fcS85372): 
1/11/90 Field test upon installation: 

9/1/93 Field test: 

7129194 Field test: 

Full load .O% 
Light load -. 1% 

Full load -.4% 
Light load +,5% 
Full load +.5% 
Light load +, 1% 
Full load +.3% 
Light load +.5% 
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2. Meter Reads 

8. 

b. 

Yerified reads when someone other than the regular meter reader read the 
account (supervisor or polypha= meter man): 

7th Street Account 
Meter #494790: 
1987 (Marketing study done. No actual reada written, blrlt 

extensive madies performed. Reads would have been 
taken to determine energy u s  over a period of days. 
Had reads been out of  line with meter reads in 
system, it would have been notic.ed,) 

1 /9/90 Pield Test 
7/29/94 Field Test 
Meter #A63 023 : 
7/29/94 
8/16/94 
9/2/94 Verify read 

16th Street Account 
Meter #348930: 
1 1/14/86 Comet  fenid 
1987 (Marketing study--ssnie as above.) 
111 1/90 
1 J3 1/90 Shop test 
Meter tY885372 
1/11/90 
9/1/93 Field test 
712 1 I94 Field test 
8/14/94 

These meter reads taken by someone other than the assigned meter reader 
confirm the accuracy of the reads taken by the assigned meter reader. I 

There have been no high-low check8 on either account in the past 12 
months. 

Installed and set with 0 read 
Verify read by Marketing Engineer 

Outread upon removal of meter 

Installed and eet with 0 read 

Verify read by another meter reader 

D. Because the meter test6 confirm that the meters were working properly and the meter 
reads have been verified, the issue of rebilling is properly limited to those few time when 
the meters could not be read and the monthly consumption was estimated. The 
consumption is confirmed by a subsequent meter read, but t b  kifowatt hour demand is 
not because that dial on the meter is reset each month by the meter reader. Those months 
involving estimates could be rebilled, and in h t ,  most of them were (see E.A.  5.  below). 
However, the fact that APS estimated the bills because the meter readers were not able 
to get access to the meter is good justification for no refind. To give Mr. Bien-Wilfny 
tho benefit of the doubt on the demand did read whenever APS musf estimate the bill 
because they could not get to the meter is incentive to him to lock APS out. 
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111. Allegations of Broken “Promises” Made to Mr, Bien-WiRlner 

A. “Pfomise” No. I : APS “promised” not to estimate bills. 

1. Estimating B bill when FI meter cannot be read is proper procedure purauant to 
ACC Rules and Regulations at R14-2-210.A. 1-3; 

1, Each uriiiq shall bill monrhly for services rendered Meicr readings 
shaEI be scheduled for p e r i d  of not less thmj 2S days QY more than 35 @s. 
2. lf the ulility is unable to read /he meter on the sche&kd meter read 
date, the utiIity will estjrnate .?he consumption for the billfngperiodgiving 
consideration fa thefollowi~g foetors where applicable: 

a. 

b. 
3. After the second cumecutive month ofestimating &e cusfmer ’s billjor 
reusom other #hm severe weather, the ur’iliry wiN attempt fo stxure m accuurafe 
reading of ;the meter. 

The custamer ’s usage &ring the sum month of /he previous 
year. 
ne amount of usage &ring the preceding month. 

2. APS did not “promise” not to estimate bills in July a!!d August of 1993. RathH, 
Mr. Bien-Willner stated that there was always 8 manager available to let the 
meter reader in the door, and based on that statement, h e  said that there 
should not be a reason to estimate bills. She agreed to noti@ all the substitute 
meter readers that they should see the mmager for access to the meter. (See 
Anne’s letter of August 17, 1993.) 

The ‘‘promise” not to estimate Mr. Bien-Willner’s consumption made on May 24, 
1 994, at the Corporation Commission mediation meeting was again based on Mr 
Bien-Willner’s c4pr~mi~e” that the managar would always be available. 

The 16th Street and 7th Street accounts were estimated only five and six times, 
respectively, in the past eight years: 

7th Street: 

3 .  

4. 

12/88, 12/93, 7/93, 10193, 12/93, and 3/94 
16th Street: 1/93,2/93,3193,6/93, and 6/94 

In every case, the bills were estimated only when the meter reader tried to read 
the meter, but was unable to gain access. 

U S  rebilled the accounts after most of the estimates t 
benefit of the doubt on the demand portion of the bill. APS rebilled 

7th Street: 
16th Street: 

5. ve the customer the 

ee months (l0/93 - 12/93) 
Seven months (1/4/93 - 6/30/93) 



0 
Promise #2: APS promised not to use a screwdriver to gain access to the lGth Street 
meter. 

In approximately February or March, 1994, APS management and Mr, Bien-WilIner 
learned that the meter readers were gaining access to the 16th Street meter by using a 
screwdriver to slide back the bolt on the lock. Mr. Bien-Willner requested that APS 
discontinue that practice and U S  agreed. Since that date a screwdriver has not been 
used. 

The current meter reader of the 16th Street account has read the meter for the past three 
years, Both he and the previousfy assigned meter reader state that the previous property 
manager okayed the use of a screwdriver for access to the meter. 

KV. APS' Right of Access t.0 Meters 

A. ACC Rules acd Regulations and APS' Terms and Conditions address the issue of U S '  
right of access to meters. 

ACC Rules and Regs at R14-2-259.D. 1 : 
Each utiiity shall have the right of safe iagms to urd egressporn fke cusfomer 's 
prmises ai all reasonable hours for any purpose Y W , S ~ ~ @  cmnectdwith fhe uti&y 's 
property used iiifimistxing sem'ce and the exercise of any and all rights secured to it 
by hw or these rules. 

Schedule 1, Section 5.3: 
C y A c c e s s  IC, Customer Premises - Company's cmthorized agents sjwil have 
access io Customer's przmises at all reasonable hours to install, inspect, reo4 rep& 
or remove ifs meters; to insmll, operate 07 maintain other Company propmy, and to 
inspect aid defernine Ihe connected electrical load Neglect or refi.yal on the part of 
Custoniw to provide remomble access sh#li bs wfjcient c m w  f i r  discaniinuance oj  
service by Company, and osmrance of access may be required before service is 
restored. 

A.R.S. 0 40-43 1 : 
A ,  
ma9, ai all reasottabte times, upon exhibiting writlea mthority sfgnsd by the president, 
secretary or manager of the corpomiion, onter my premises ming ihepnxluct of sltch 
corporalion for the purpose of inspecthg und examining the pmper& of thtto 
corporation, or for mcevfujntng the quantity of its product consumed 
B. A person who knowingly prevents or infetferes with such oflcw or agent 
entering such premises OY making mch examimfion w impecfion is guilty of a class 2 
,nisderneunor. 

A dub appointed and authorized oficer or agent of a public service corporcrtion 

Under the termination provisions, both the ACC Rules and Regulations and APS' Toms 
and Conditions authorize tmnination for failure to provide reasonable , (See ACC 
Rules and Regs at R 14-2-2 1 1 .C. 1 .d. and APS' Terms and Conditions, ole 1, 
Sectibrl7. I .5. See also ACC Rules and Regs at Rl4-2-210.A.4.) 

I 
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B. Mr. Bien-Willner’s statement that “the manager is always there” simply isn’t true. APS 
has very specific times over the last couple of months when the manqer could mOt be 
found. 

1 .  7th Street Account: 
0 

2. 

July 22, 1994. Meter reader supervisor and another employee went to talk to the 
mftnaget ftnh he wits not there. They wandered Rromd the complex for 5-10 
minutes to find him. 

August 26. 1994. Meter reader was unable to rsad the meter. Although it was 
I :OO P.M., a sign on manager’s door stated he would be “back at 11:OO am,.” 

16th Street Account: 

J d .  1994. Meter reader was “Iocked out” and read was estimated (this was 
just aRer the May meeting at ACC). Meter reader had the log sheet that was 
agreed to be used in the meeting at the ACC to give to the rnanaBer, but could 
not find the manager. 

w. 1994.. Meter reader supervisor went to see the manager and had to 
search the complex for 5-10 minutes to find him. 

JuIv 30. 1994. Meter reader could not find manager to get read. 

August 4, 1994. Another employee went back to the complex to try again to read 
the meter and was unable to find the manager. Left note on door saying “ A P S  
was here to read metor. No one on site.” 0 
&gust 14, 1994, The person makiug the third trip to try t o  obtain a meter read 
was finally able to find the manager. 

5 
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I The underlying issue is simply that Mr. Bien-Willner feels his bills are too high. The electric 
consumption at 7th Street and 16th Street has gone up substantially over the last several years. 
He does not understand why. 

It is APS’ responsibifity to provide electricity at the meter. It is not their respo&bili@ to know 
how the customer me8 the electricity. Any effort on APS’ part to assist the customer in 
determining how electricity is used beyond the meter is a service exceeding its obligationti. 

11, Mr. Bien-Wiflner is questionin8 whether any of his bills since December, 1986, are accurate. He 
wants a refund of m 6 % ,  which equals $341,261, 

A. 

B. 

Mr. Bien-Willner’s rchnd cdculation is totally illogical, 

The ACC Rules and R e e l  
Schedule 1, Section 6.3, state that APS must bill its customers based on meter readings 
unless the meter is found to be in error by more than +/- 3%. 

There are really only two reasons why Mr. Bien-Willner’s bills would not be accurate- 
either the meter is not working properly or it was not read correctly. 

1, MeterTests 

ns at R14-2-209.B.1. and APS’ Terns and Conditions, 

C 

7th Street Account 

Original meter (fc494790) installed prior to customer connection in 12/86; 
1/8/90 Routine field test: 

7/28/94 Field tested upon removal &om premises: 

New rnetef (#A63023): 
6/14/94 Shop test prior to installation: 

Full load -.2% 
Li& load -.4% 
Full load 9.3% 
Light load 1.7% 

Full load +, 1% 
Light load +. 1% 

t6th Street A- 

Original meter (#3489 10) installed prior to customer connection in 12/86: 
113 1/90 Shop test after removal: 

New meter (ff885372): 
1/11/90 Field test upon installation: 

9/1/93 Field test: 

7/29/94 Field test: 

Full load .O% 
Light load =. 1% 

Pull load -.4% 
Light load +,5% 
Full load +.5% 
Light load +, 1% 
Full load +.3% 
Light load +.5% 
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2. Meter Read B 

a. Verified reads when someone other than the regular meter reader read the 
account (supemisor or polyphas meter man): 

Street A c m u  
Meter #494790: 
1987 (Marketing study done. No actual reade written, btit 

extensive studies performed. Reads would have been 
taken to determine energy use over a period of days. 
Had reads beexi out of line with meter reads in 
system, it would have been noticed,) 

1/9/90 Field Test 
7/29/94 Field Test 
Meter 5,463023: 
7/29/94 
8/16/94 
9m94 Verify read 

16th Street Account 
Meter #348910: 
1 1 / 14/88 
1987 (Marketing study--samt: as above,) 
1/11/90 
113 1/90 Shop test 
Meter #88 5 3 72 
111 1/90 
91 1/93 Field test 
712 I /94 Field test 
at1 4/94 

These meter reads taken by someone other than the assigned meter reader 
confirm the accuracy of the reads taken by the assigned meter reader. 1 

There have been no high-low checks on either account in the past 12 
months. 

Installed and set with 0 read 
Verify read by Markeing Engineer 

Connect read 

Outread upon removal of meter 

Installed and eet with 0 read 

Verif) read by another meter reader 

; 

b. 

D. Because the meter teak confirm that the meters 
reads have been verified, the issue of rebilling Is properly limited t D  those few tima when 
the meters could not be read and the monthly consumption was 
consumption is confirmed by a subsequent meter read, but the 
not because that dial on the meter is reset each month by 
involving estimates could be rebilled, and in fact, most o 
However, the fact that APS estimated the bills because the meter readers were not able 
to get access to the metw is g atifidon for no refind. To give Mr. Bien-WilIner 
the befiefit of the doubt on th d did read whenever APS must estimate the bill 
because they could not get to the meter is incentive to him to lock A P S  out. 

e working properly and the meter 



111. AJiegations of Broken “Promlises” Made to Mr, Bien-Willner 

A. 0 “Promise” No. 1 : MS “promised” not to estimate bills. 

1. 

2. 

3 .  

4. 

Estimating a bill when E meter cannot be read is proper procedure pursuant to 
ACC Rules and Re&ulations at RI4-2-210.A.1=3: 

I ,  Each uti&y shall bill monthly for services mnakred, Meter readings 
shall be scheduled for periodr ofnot less thao 25 days or more than 35 &s. 
2. if the ulility is unable to read ,he meter on the scheduld meter read 
du le, the utility wit! esfimate ,fhe conmmptkm for the bWngperiodgigi,,ing 
cmsideration fo the follauing factors where appliicable: 

n. 

b, 
3. Afer  the second conrecutive month of estimating the msfomer ’s bilrfbr 
reasons other #ban severe weather) tho utility wiNattempt io secure at7 accurate 
reading of tha meter. 

A P S  did not “promise” not to estimate bills in July and August of 1993. Rather, 
Mr. Bien-Willner stated that there was always a mnager available to let the 
meter reader in the door, and based on that statement, h e  sdd that there 
should not be a reason to estimate bills. She agreed to noti@ all the substitute 
meter readers that they should see the manager for access to the meter. (See 
Anne’s letter of August 17, 1993.) 

f i t e  customer ’s usage &ring the m e  month of the previous 
year. 

371e amount of umge during the preceding month. 

The ‘‘promise” not tQ estimate Mr. %en-Willner’s consumption made on May 24, 
1994, at the Corporation Commission mediation meeting WBB again based on h4r 
Bien-Wiliner’s “PrOmiBe” that the rnanagw would always be available. 

The 16th Street and 7th Street accounts were estimated only five and six times, 
respectively, in the past eight years: 

7th Street: 
16th Street: 1/93,2./93,3/93,6/93, and 6/94 

12/88, 12/92,7/93, 10/93, 12/93, and 3/94 

In every case, the bills were estimated only when the meter reader tried to read 
the meter, but was unable to gain access. 

APS rebilled the accounts after most of the estimates to give the customer the 
benefit o f  the doubt on the demand portion of the bill. APS rebilled 

5. 

I 7th Street: Three months (10/93 - 12/93) 
i 16th Street: Seven months (I/4/93 - 6/30/93) 
~ 
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B. Promise #2: A P S  promised not to use B screwdriver to gain access to the 16th Street 
meter. 

In approximately February or March, 1994, APS management and Mr. Bien-Willner 
learned that the meter readers were gaining access to the 16th Street meter by using a 
screwdriver to slide back tho bolt on the lock. Mr. Bien-Willner requested that A P S  
discontinuo that practice and MS agreed, Since that date a screwdriver has not been 
used. 

The current meter reader of the 16th Street account has read the meter for the past three 
years, Both he and the previoudy assigned meter reader state that the previous property 
manager okayed the use of a screwdriver for B C C ~ S S  to the meter. 

IV. A P S ’  Right of Access to Meters 

A. ACC Rules a d  Regulations and A P S ’  Terms and Conditions address the issue of N S ’  
ri&ht of access to meters. 

ACC Rules and Regs at Rl4-2-209.D. 1: 
Each utility shall have the right of safe i n s e a  co and epei~sfrom the cwfomer ’s 
premises ai all reasonable hours for any p u ~ p s s  roaSonaB@ cQnnect8d with the uiili@ ‘s 
proper@ used it?fimisStxiing service md the e.xercisc? of any andall rights secured to it 
by irnv or Phtm rules. 

Schedule I, Section 5.3: 
m a n y  Access lo Customer Premises - Company’s atrihhorized agms shalthave 
access io Customer ‘s prcmises at all reasonable hours to instali, inspect, reo4 ?-%pair 
or remove iis maters; to insmll. operate or maintain other Compmyprope~~,  und t~ 
inspect and determine #he connected eiec&ioal load Neglect or refisul on the parf of 
Customer to provide remombie access shali be mficient c a m  for disconiinuance of 
service by Company, and ussurance of access may be required bqfora service is 
restored 

e 

A.R.S. 8 40-431: 
A .  
may, ai all reasottuble times, gpon exhibiting writicy1 authorify s&wd by thepmdent, 
secretary or manager of the corporation, ontw anypreinist?~ mhg fheprodvct of slrclt 
corporation fur the purpose of inspecihg 
corporation, or for ascerfuhing tho panti& of itsprodticf consumed 
B. A person who hming&prevents or interferes with such o@cer or agent 
entering such premises OY malting mch exmrminatkm w inspection is guilp of a class 2 
misdemewor. 

A duly appointed and authorized oflcer or agent of apublic service corpowtion 

examining the prurper& of tha 

Under the termination provisions, both the ACC Rules and Regulations m d  APS’ Toms 
and Conditions authorize termination far failure to provide reasonable access, (See ACC 
Rules and Regs at R14-2-21 I .C.l.d. and APS’ Terms and Conditions, Schedule 1, 
Section 7. I .5, See also ACC Rules and Regs at R14-2i210.A.4.) 
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